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HAT has become of the virtue of common 
sense? The coal operators refuse to con- 
sider the case of the miners until the mines are again 
in operation. The Government refuses to consider 
the case of the miners until the mines are again in 
operation. An injunction is sustained by the court. 
The strike is technically called off. Not one miner 
in a thousand returns to work. And the govern- 
ment, apparently making itself believe that it has 
again put the mines in operation, begins at last to 
exert that pressure for negotiation which, if exer- 
cised eight weeks ago, could have brought a settle- 
ment then and there. ‘This is the time,” remarks 
the Philadelphia Public Ledger, “to say in entire 
frankness that the government has handled the situ- 
ation with the tact, timeliness and conciliatory spirit 
of a German war governor jack-booting a Belgian 
town into docility.”’ 





Necoriations having finally been initiated, under 
government pressure, the Secretary of Labor has 
furnished the conference with official data as a basis 
for its proceedings. The cost of living, he says, has 
increased somewhere between 73 and 79 per cent; 
the wages of the miners, during the same period, 
have increased between 34 and 50 per cent—with 
the exception of certain classes of day labor that 
have fared a little better. What conclusion does the 
Secretary of Labor draw? If there were con- 
sistency anywhere in the policy of the present ad- 
ministration he would say what the President said 
to the railway shopmen on August 25th: Wait for 
the cost of living to come down; better wages will 
only make matters worse for you. But the Secretary 
of Labor now starts the administration on still an- 
other tack. “The increase in the cost of living is 
an existing fact,”’ he says, “ and relief ought to be 
given to these miners on a basis of the justice of 
the situation.” 


SENATOR HITCHCOCK announces that while the 
President is not opposed to “all the Lodge reserva- 
tions” he will pocket the treaty if it comes to him in 
its present form. Accordingly if no compromise is 
reached a large number of administration Senators 
will vote to reject the treaty. Shouldthey succeed, the 
parliamentary situation will be confusing to those 
unfamiliar with Senate procedure. The Democrats 
apparently rely upon Vice-President Marshall to 
rule that a substitute program of reservations will be 
in order. But if Mr. Marshall makes this ruling he 
must be upheld by a majority of the Senate. He 
is not likely to be. Then will come a deadlock that 
can be broken only in one of two ways: either a part 
of the Republican majority will filter gradually to 
the support of the administration, or the President 
will himself withdraw the treaty from the Senate’s 
consideration. 
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A SHORT passage in the Senate debate on Thursday 
again revealed what Article X, unamended, might 
do for America and the rest of the world. Senator 
Walsh of Montana offered an amendment providing 
that the United States guarantee the frontiers of 
Czechoslovakia—and Mr. Lenroot asked whether 
those frontiers had yet been determined. “No,” re- 
plied Mr. Walsh, “but that does not make any dif- 
ference.” In other words, it was the opinion of this 
administration Senator that whether the frontiers of 
Czechoslovakia were fairly drawn or whether they 
made an outrageous invasion upon the territory of 
her neighbors, it was ours not to reason why, ours 
but to do or die. It is just in that disastrous manner 
that many Americans have feared an unchanged 
Article X might have the effect of dissipating the 
influence of the United States in the field of world 
politics. 


ComMenTING upon the Supreme Court's action in 
upholding the conviction of five men in New York 
for spreading radical propaganda, one of our read- 
ers makes this observation: “It seems to me that 
Justices Holmes and Brandeis are too often hand- 
ing in a dissenting opinion, and in cases of this kind 
there seems to be a clear way of putting a stop to it. 
In finding innocent the five men who are in the opin- 
ion of the court judged guilty, are not Justice Holmes 
and Brandeis subject to the same penalty? They 
might thus be removed from the Supreme Court and 
other judges appointed. And if this same method 
were used in treating Judges who hand in minority 
opinions on moral questions, we would soon have a 
Supreme Court whose decisions on all moral quest- 
ions would be unanimous, and our great newspapers 
would be spared the necessity of publishing re- 
ports which might intimate that there were two 
sides to moral or patriotic questions.” 


[ T is an interesting comparison in methods to note 
that on the very day Mr. Lloyd George offered the 
British Railwaymen’s Union a share in management 
of the roads, with powers said to equal those of the 
general managers, the American House of Rep- 
resentatives was debating whether or not to take 
away from labor its right to strike—even though 
the railways of the country were going back to 
private ownership. The House has not shown itself 
alive to the need of any positive action to enlist the 
confidence of the railway workers. But it managed 
at least to avoid the blunder of an anti-strike pre- 
vision—and by a vote of 161 to 108 adopted instead 
the Anderson amendment, adding to the machinery 
now in use by the government three new Boards of 
Appeals for the settlement of disputes. 
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LABor sections in the bill which the House has 
passed are not the only provisions to which the Rail. 
way Brotherhoods have raised objection. They have 
also attacked the proposal—a proposal from which 
the House refused to recede—for continuing the 
same federal guarantee to the roads for six months 
despite the fact that they are now to pass out of the 
government’s hands. To enable the railway execu. 
tives to indulge in a six months’ riot of competition 
the government will either have to levy new taxes on 
the public or permit existing rates to be raised 
sharply—which is taxation in another form. “Ifa 
similar scheme were proposed for the purpose of 
aiding the farmers or the city workers,” declares 
statement of the Railway Brotherhoods, “those who 
sponsored it would be denounced as Bolsheviki, and 
the country would be told they were attempting to 
overturn republican institutions.” 


WHite the House was deleting an anti-strike 
amendment from one bill the Senate was engaged in 
inserting such a provision into a different measure. 
Voting to increase the pay of the Washington police 
force, the Senate tacked on a rider prohibiting the 
affiliation of government employees’ organizations 
with any union or federation advocating strikes as 
a means of settling disputes. In this case, to be sure, 
the employees affected are working for no private 
profit-maker; but if the House accepts the Senate's 
action the rider will apply not only to the Washing. 
ton police, but to many thousands of workers scat- 
terd through the country. To take away the right 
to strike involves at the very least an effort to pro- 
vide special guarantees of fair dealing to the work- 
men involved. The Senate has made no such effort. 


[ N THEIR convention atGrand Rapidsthe represen- 
tatives of 600,000 farmers belonging to the Natiov- 
al Grange voted to reject Mr. Gompers’ invitation 
for a joint conference with union labor. The farn- 
ers and the trade unions, said several speakers, have 
nothing in common. Of farmers as represented by 
the National Grange and trade unions as repre- 
sented by Mr. Gompers’ central Executive Commit: 
tee in Washington, this is true. But there are other 
groups, both of farmers and of trade unionists, of 
which it is not true. The Nonpartisan League o! 
North Dakota wants to shorten the distance be- 
tween producer and consumer—and to use political 
action to achieve that result. The Chicago Feder- 
ation of Labor has the same program. Betweet 
two such organizations a partnership is not only 
possible but likely to come. So long as Mr. Gon 
pers holds to his present line of attack he will, s° 
far as the farmers are concerned, be going it alone. 
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FEDERAL investigation should at once be made 
into the shooting of three young soldiers in an 
Armistic Day parade at Centralia, Washington. 
First reports made it seem that shots had been 
fred by I. W. W. snipers while the parade was 
proceeding past their hall. But the coroner's in- 

est has produced a tangle of evidence. Dr. 
Frank J. Bickford, one of the paraders, testifies that 
no shots came until the marchers broke ranks and 
started for the hall. Someone suggested a raid: 
“] spoke up and said I would lead if enough would 
follow—but before I could take the lead there were 
many ahead of me.” The door of the hall was 
broken open; then the bullets came.—What truth 
there is in Dr. Bickford’s version it is the duty of 
the federal government to ascertain. For though an 
investigation cannot bring back lives that are gone, 
it is necessary for the country to know what circum- 
stances can produce a tragedy like that in Centralia. 





ag 


In American politics we have no last-minute elec- 
tioneering device comparable to d’Annunzio’s. On 
the eve of the voting in Italy d’Annunzio sailed 
from Fiume, planted a banner at Zara, and claimed 
for his mother country the shores of Dalmatia. 
Whether this strategy brought an overwhelming 
victory to the annexationist candidates in the elec- 
tions we are unable so far to judge. Italy’s real 
problem is not the addition of territory but the stab- 
ilization of her finances. Nothing that d’Annunzio 
can do will enable his country to escape an answer. 


The Call to Toleration 


O* another page of this issue we reprint major 

documents in an important case under the 
Espionage Act which the Supreme Court has just 
decided. The documents consist of the majority 
opinion of the Court written by Justice Clarke and 
concurred in by six of his colleagues, and of the 
dissenting minority opinion, written by Justice 
Holmes and concurred in by Justice Brandeis. A 
former decision of great importance which was 
handed down last Spring and which unanimously 
afirmed the conviction of Debs for uttering a 
seditious speech, was written by Justice Holmes 
who in the present case has written the dissent from 
the majority opinion. The two decisions taken 
together afford a clear general indication of the 
interpretation which the Supreme Court will place 
on the Espionage Act. The minority opinion in 
the second case expressed with still greater lucidity 
the criticism which those who still cherish the tra- 


THE NEW REPUBLIC 360 


ditional American ideal of toleration of opinion 
will direct against the authoritative interpretation 
of the act. The interesting fact that a Justice 
who is conspicuous at once for his learning, his 
grasp of juristic principles and his political wisdom 
wrote the opinion of the court in the first case 
and sharply dissented in the second case, affords 
a peculiarly favorable opportunity of studying the 
nature, and the possible limits of the rules of law 
which will or should determine the final interpreta- 
tion of the Espionage Act and the relation of the 
legislation, as so interpreted, to the constitutional 
safeguards on freedom of speech. 

The New Republic will publish at a later date 
a full discussion by a competent jurist of the pre- 
vailing interpretation of the Espionage Act. At 
present we merely wish to call the attention of 
our readers to the remarkable dissenting opinion 
of Mr. Justice Holmes in the case of Jacob Ab- 
rams et al, vs..the United States. The Justice has 
taken advantage of his dissent from the majority 
of the Court to attach to the Act an interpretation 
which in his opinion clothes the American govern- 
ment with full power to protect society against the 
disseminators of opinions really dangerous to social 
order without emasculating the vitality of the Con- 
stitutional prohibitions against laws ‘abridging 
freedom of speech.”” This dissenting interpretation 
is likely to bulk as important in future discussion 
of the judicial interpretation of legislation which 
limits freedom of speech as the same Justice's dis- 
senting opinion in the case of Lochner vs. New 
York did in relation to judicial interpretation of 
laws which invoked the police power for the pur- 
pose of protecting the health and safety of wage- 
earners. 

He does not commit himself to the impossible 
doctrine that the prohibition of laws “abridging 
freedom of speech” will hamper Congress in ‘“‘pun- 
ishing speech that produces a clear and imminent 
danger that it will bring about forthwith certain 
substantial evils that the United States constitu- 
tionally may seek to prevent”; but he contends 
that it is “only the present danger of immediate 
evil or an intent to bring it about that warrants 
Congress in setting a limit to the expression of 
opinion where private rights are not concerned.” 
He does not discover in the “poor and puny an- 
onymities” of the two leaflets any sufficient ten- 
dency to produce such a danger. While he admits 
that the circulation of the second leaflet, if pub- 
lished for the purpose alleged in the fourth count 
of the indictment might be punishable, he “cannot 
find the intent required by the statute in any of 
the defendants’ words.” His conclusion conse- 
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quently is drastic and severe. In his opinion sen- 
tences of twenty years’ imprisonment have been 
imposed for the publishing of two leaflets that the 
defendants had as much right to publish as “the 
Government has to publish the Constitution of the 
United States.” He adds that “even if the nec- 
essary intent were shown” only nominal punishment 
could be inflicted upon the defendants unless “they 
are to be made to suffer not for what the indict- 
ment alleges, but for the creed that they avow.” 
“In their conviction upon this indictment the de- 
fendants suffered a great wrong.” 

Finally Mr. Justice Holmes in memorable words 
re-states the theory of the nature of opinion in its 
relation to truth and action upon which the tolera- 
tion as contrasted with persecution of expressed 
opinion always has and always must rest. Society 
is not based on completely achieved knowledge or 
truth, as the inquisitors thought it was or as so many 
one-hundred-percent: Americans still think it is. 
“The Constitution is an experiment, as all life is 
an experiment.” It is an experiment associated 
with certain convictions about government and 
property and human liberty which cannot be more 
than tentatively true at any one time, but which, 
if the American Republic is to remain a free 
democracy, American public opinion must constant- 
ly re-adjust in the light of its collective experience. 
“The best test of truth is the power of the thought 
to get itself accepted in the competition of the mar- 
ket.”” As long as the open-minded search for more 
truth rather than its self-satisfied possession remains 
the salutary element in our attitude towards the 
truth “we should be eternally vigilant against at- 
tempts to check the expression of opinions that we 
loathe and believe to be fraught with death unless 
they so imminently threaten immediate interference 
with the lawful and pressing purposes of the law 
that an immediate check is required to save the 
country.” 

The dissenting opinion of Mr. Justice Holmes 
in this case is nothing less than a challenge issued 
to the American lawyers and educators, who are 
conniving at such barbarous persecution of opinion 
as that which the Supreme Court has just affirmed, 
to put up a rational interpretation and defense for 
the existing violation of what has been considered 
to be one of the fundamental American constitu- 
tional liberties. He has only expressed with un- 
usual breadth and vivacity the theory about the 
function of freedom of speech and assemblage in 
the American political system which all patriotic 
citizens used to share and to consider one of its 
great and peculiar merits. Take, for instance, the 
following utterance: “Freedom of speech and of 
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opinion are so well established and so uniformly 
acquiesced in that public declarations and acts of 
a kind which one day cost More his head on Towe, 
Hill or drove Roger Williams from Massachusett; 
Bay, are now permitted in Boston and in Chicago 
without restraint or any call to accountability, 
despite the fact that they may tend to cost the 
lives of American soldiers and sailors serving un. 
der the flag halfway round the world. In the long 
run it is better so. A safety valve is as necessary 
as a steam chest.” This passage was written not 
by some frivolous parlor Bolshevik, but by Mr 
Nicholas Murray Butler. In its endorsement of 
utter lack of restraint or responsibilty in the ut. 
terance of public opinions and in its express ac. 
quiescence in the death of American soldiers and 
sailors as the traceable result of freedom of speech, 
we are afraid that Mr. Butler’s ardent devotion to 
human liberty has betrayed him into assuming an 
unpatriotic position. We prefer, consequently, 
the following quotation from Mr. Charles Evans 
Hughes as a better expression of traditional mod. 
erate American attitude toward the freedom of 
speech. He calls for the services of men ‘“‘who de. 
mand the facts, who are willing to stand and fall 
by the facts, who form their convictions deliberately 
and adhere to them tenaciously, who court inquiry 
and who play fair.” “We have no greater advant- 
age,” he adds, “than a free press and the freedom 
of public utterance. We would not lose its benefits 
because of its abuses.”” “The remedy is to be found 
not in repression or impatient denunciation, but in 
the multiplication of men of intelligence who love 
justice and cannot be stampeded.” 

At the present time American public opinion in 
its relation to freedom of speech, as expressed by 
the Supreme Court itself, is in danger of sacrificing 
the benefits of liberty to a headstrong impulse to 
cure its abuses. We are seeking a remedy not in 
a temper of mind which is too self-possessed to be 
stampeded and which is willing to stand or fall by 
the facts, but in repression and in impatient denut- 
ciation, Administrative officers and the courts, in 
stead of patiently estimating whether or not the 
expression of an opinion which as patriotic Amer: 
icans they may loathe is or is not an imminent and 
actual source of danger to social ordér, prefer to 
repress all suspicious utterances and to inflict savage 
punishments on their perpetrators. We are acting 
on the supposition that every utterance which 
presses hostility to the social establishment and 
which may possess a tendency or be prompted by 
a purpose to undermine it, is actually accomplishing 
all that it may tend or purpose to accomplish. The 
patriotic American seems tc have lost all his formét 
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and toughness of the American political and social 
fabric. He is panic-stricken lest a few hundred 
agitators can rend it to pieces by repeating the 
phrases of the Communist manifesto-phrases which 
the less tolerant and less stable governments of Eu- 
rope have rarely considered it necessary to suppress, 
except when accompanied by direct provocation to 
acts of violence. 

Social order in America is, as a matter of fact, 
no less secure than it was when all good Americans 
attached the same importance to freedom of speech 
as a safety valve, that Mr. Butler and Mr. Hughes 
once did. What has altered in the meantime is 
not the intrinsic vitality and adaptability of a self- 
governing constitutional democracy, but the ef- 
fective faith which educated Americans have in the 
underlying moral stability of their democratic in- 
stitutions. They are coming to consider violence 
in speech not as a safety valve against violence in 
action, but as a necessarily effective and malevolent 
provocation to violence in action. Their attitude 
more nearly resembles that of the Russian bu- 
reaucracy and upper classes before the war than 
it does the attitude of similar classes in any other 
country, except, perhaps, Germany. © The really 
dangerous instability and insecurity exists, not in the 
fabric of American political and social institutions, 
but in the violent and enervated state of mind of 
our articulate and educated people. ) They are pro- 
posing to defeat revolutionism by adopting the 
revolutionary psychology of irreconcilability and 
disassociation and by initiating what is in spirit and 
effect a counter-revolution. Mr. Butler himself has 
recently given a perfect example of this emotional 
instability and its accompanying mental incoherence. 
We read one morning in a speech delivered by him 
the familiar but now frequently overlooked truism 
that ideas cannot be suppressed by force), Yet the 
day before he had called on his fellow-citizens to 
gather all their resources together for a war against 
the American Bolsheviki, just as they had in 1917 
gathered all their resources together for a war 
against Germany. It is a natural consequence of 
such inflammatory appeals to moral and physical 
violence that wretches are sentenced to twenty years 
in jail for disseminating silly leaflets the clear pur- 
Pose of which was to protest against a possibly il- 
legal and a certainly ill-advised military expedition 
against a de facto class government in Russia. 

f we in America ever suffer the awful affliction 
of a class revolution, it will come about not because 
of the indirect appeals to violence on the part of 
an insignificant minority of revolutionists, but as 
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imperturbability, all his confidence in the stability (a consequence of the intolerance, the inflammation 


of spirit, the stupidity and the faith in force rather 
than in the justice of the existing majority of edu- 
cated and well-to-do Americans. ) They are adopt- 
ing a course which, if pursued to the end, will do 
far more to provoke revolutionary violence than 
vague and empty appeals to the proletarians for 
union and rebellion. Educated and responsible 
Americans are allowing irresponsible agitators to 
mould their psychology and their ethics. The 
suicidal error of the Bolshevists consists in their 
attempt to force on society by means of a class 
military dictatorship what they believe to be a 
program of economic and social liberation for the 
workers. The suicidal error of American counter- 
Bolshevism consists in its attempts to protect the 
safety of a free democracy by a feverish outbreak 
of moral and physical violence which will in the long 
run destroy the moral self-control and the intellec- 
tual candor and integrity which the operation of 
democratic institutions require. Dsemocracy is cap- 
able of curing the ills it generates by means of peace- 
ful discussion and unhesitating acquiesence in the 
verdict of honestly conducted elections but its self- 
curative properties are not unconditional. They 
are the creation of a body of public opinion which 
has access to the facts, which can estimate their cred- 
ibility and significance and which is in effective mea- 
sure open to conviction. The most articulate public 
opinion in America is temporarily indifferent to the 
facts and impervious to conviction. Its fear of 
revolutionary agitation betrays it into an impotent 
and feverish devotion to symbols and phrases which 
do not permit the candid consideration of social 
evils and abuses and the adoption of thoroughgoing 
remedies. American educators and lawyers no 
longer act as if the government and Constitution 
of the United States is, as Justice Holmes says, 
an experiment which needs for its own safety an 
agency of self-adjustment and which seeks it in the 
utmost possible freedom of opinion. They act as 
good Catholics formerly acted in relation to the 
government and the creed of the Catholic Chuch— 
as if the government and Constitution were the em- 
bodiment of ultimate political and social truth, 
which is to be perpetuated by persecuting and 
exterminating its enemies rather than by vindicating 
its own qualifications to carry on under new con- 
ditions the difficult job of supplying political salva- 
tion to mankind. (If they begin by the sacrificing 
freedom of speech to what is supposed to be the 
safety of constitutional government they will end 
by sacrificing constitutional government to the dic- 
tatorship of one class. \ 
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In The Best Tradition 


VW 'IHIN the last fortnight two New York 

newspapers have spoken up as Americans 
in the face of the prevailing hysteria. The Evening 
Post on November 15th discussed the matter with 
perspective and coolness. On November 16th, the 
New York World went to bat with all the force of 
its powerful editorial page. 

In spite of the poses of the professional politicians 
and platform orators, there is no Bolshevist menace in 
the United States and there is no I. W. W. menace 
that an ordinarily capable police force is not competent 
to deal with. There is a great deal of Bolshevist agi- 
tation, which is mainly rhetorical, and the I. W. W. 
leaders are trying to capitalize industrial discontent for 
the benefit of their peculiar economic theories. But the 
American people are not fools and they have not gone 
crazy. They do not need a nurse to take them to work 
in the morning and bring them home at night lest they 
be corrupted by the seditious doctrines of soap box or- 
ators. ‘They have a great deal more sense than the 
politicians who are worrying about the quality of their 
Americanism, and whenever they are put to the test 
they prove it. 

The whole article is one of an honorable act. It 
is inspired by that sense of fair play, respect for the 
American tradition, courage and generosity which 
constitute the indispensable preliminary to the so- 
lution of our difficulties. Widespread imitation of 
the New York World’s initiative would do much 
to dispel the spirit of violence and hate, and the 
general distemper of the times. . Once again the 
New York World has justified the faith of those 
who, even when in opposition on a matter of policy, 
count themselves its friends. 


The Treaty 


W HATEVER else may be said about the 

Senate reservations, it is plain that they 
conform to the underlying character of the Treaty 
of Versailles. They do for America’s special in- 
terests what each other great power had already 
done for its special interest. As the treaty emerged 
from Paris it was based on the one-sided theory that 
the old-fashioned diplomacy of the secret treaties 
was valid for Europe while the newer ideal of the 
League was valid for America. The United States 
was to guarantee on behalf of an ideal League of 
Nations a settlement based on the very oldest tradi- 
tion of the European Foreign Offices. The Senate 
liquidated the inconsistency. The ten reservations 
are the American equivalent for the Saar, the sani- 
tary cordon, the indefinite reparations, Fiume, and 
the undebated question of sea power. They are 
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jealous as these are jealous, selfish as these ar 
selfish, provincial as these are. The Senate reser. 
vations like the treaty itself are not conceived jy 
the interest of world peace, are reckless of the con. 
sequences, are inspired solely by a narrowly nationa| 
view of the future. They are based on a close ad. 
herence to the example of Versailles. If one of 
their motives is the American election of 1920, one 
of the prime motives of Versailles. was the British 
‘election of 1918. There is no difference in philo. 
sophy between Clemenceau and Lodge. Both ar: 
willing to tolerate the semblance of a League if they 
can have the old apparatus of so-called defense first. 
The worst that can be said of the Lodge program js 
that it is inspired by the same indifference to the 
true spirit of a league as the settlement itself. 

The example set by the great powers first infected 
the small states of Eastern Europe. The great 
powers had flouted their own official program cx. 
pressed in the armistice, and so had destroyed the 
moral authority of the peace conference. This un- 
leashed the d’Annunzios, the Hallers, the von der 
Goltzes, and the Rumanians who promptly proceed. 
ed to make a farce of most of our professed pur. 
poses. By the same process the President's prestige 
went down to zero. He returned to America a 
frustrated man who could not fight candidly for the 
treaty. Long before Mr. Wilson’s illness his lead. 
ership had disappeared, and immediately there be- 
gan to operate in America the same kind of re- 
action as ruled in Europe. To have stayed in the 
League on the terms proposed at Paris would have 
been either mere gullibility or a demonstration of 
discerning and steadfast idealism unparallelled any- 
where. Mr. Wilson was gullible and idealistic; the 
Senators are neither. They have proved themselves 
as practical as Lloyd George, as devoted to world 
peace as Clemenceau, as patriotic as Sonnino, 3 
idealistic as Paderewski. The Senators have agreed 
with these statesmen that nothing is to be sacrificed 
to the future peace of the world. They are con: 
piecing what was begun at Versailles. 


There is no permanence in any of it. The per 
manent relations of the European states were not 
established by the Treaties; the permanent rela- 
tions of America to Europe are not laid down in 
these reservations. Both will require radical re- 
vision within a decade. The treaty completely ut 
balanced the European equilibrium because it ws 
based on the impossible theory that Europe could 
be organized enduringly against Germany and 11 
spite of Russia; the reservations unbalance the 
world equilibrium because most of them are based 
on the impossible theory that Pan-America is # 
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1919 HM Josed system as opposed to the rest of the world. 
It is often claimed that the bad features of the 
settlement are the aftermath of war psychology. 


The same is true of the reservations. It is also 


© are 
reser. 


ted: daimed that the League can remedy defects. There 
€ Com is still as much truth in that as ever there was. 
es Before the Senate acted, no positive good could be 
a a ‘accomplished except by general agreement. Now 
“f « that it has acted, it is still possible to achieve better 
er results by general agreement. Is it more or less 

hilo. fq difhcult ? So far as the reservations on Article X, 
F withdrawal and boycott, are concerned it is probably 
f they less difficult because the mechanical guarantees dis- 





































appear and the incentive to secure consent is there- 
fore greater. The Shantung clause is distinctly 
good in that it does not put the seal upon an in- 
tolerable wrong. The other reservations are in two 
phases: one phase transfers the control of foreign 
aflairs to the legislature, and in view of the over- 
grown power of the executive is distinctly good; the 
other phase puts the American system outside the 
sphere of the League. So far as this League is 
concerned this is perhaps a justifiable precaution, but 
it should be considered as purely temporary. Ina 
more temperate world such exclusiveness cannot 
endure. 

The key to peace lies at present in Central and 
Eastern Europe. The meaning of the treaty as it 
stands is that America is unpledged as to the jerry- 
built solutions arrived at, but proposes to participate 
empirically in each important decision. It is for the 
European governments to determine whether 
America’s presence on these terms is acceptable. 
But in putting this decision to them, the preamble 
raises unnecessary difficulties. In view of the fact 
that the whole settlement is tentative, the European 
powers ought not to be forced to put themselves on 
ecord as accepting even nominally privileged 
members. It establishes a difficult precedent. They 
hould be permitted to acquiesce, rather than forced 
0 accept, 

Finally, of course, Senator Reed’s “honor or vital 
terests” reservation is destructive of any inter- 
tational order, good, bad, or indifferent. The 
Democrats will be wise if they concentrate on this 
d on the preamble; and of the two the Reed pro- 
posal is, as the League to Enforce Peace correctly 
tates, the only absolutely impossible feature of the 
hole business. They will be wise if they atcept all 
he others, fight the preamble, and stand pat against 
Reed. 

In any case, not in the Senate but at Paris, has 
he world’s hope been postponed, and those whose 
ith is in a League will do well not to despair be- 
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cause the logic of Versailles is also the logic of 
Henry Cabot Lodge. The Senator from Massach- 
usetts is effect not cause, incident not substance. As 
William James said long ago: “The war against 
war is going to be no holiday excursion or camping 
party.” The conception of a league of free nations 
cannot be destroyed by the Holy Alliance of 1815 
nor by the attempted Holy Alliance of 1919. It 
will be achieved. For those who wish to work for 
that achievement the main road is indicated. ‘here 
will come into existence a partial league without 
much authority and without a consistent policy. 
From it they can expect just one thing, and for that 
they must work with all their strength and courage. 
That one thing is that in the next few years, as soon 
as possible, it shall summon a new world congress in 
which an enduring settlement can be devised and the 
substance of international law brought up to date. 
The task which the statesmen at Paris found it im- 
possible to do will have to be done at another 
gathering of the nations. 


The Government’s Obligation 
T HE cloud of technicalities about the coal ques- 


tion is not so opaque that anyone needs to 
be uncertain about the essential facts. In war or in 
peace, our national health and prosperity require 
that coal production should proceed with certainty 
and regularity. The operators and miners did not 
succeed in effecting arrangements under which coal 
production could proceed. This fact, and this fact 
alone, brought the dispute within the moral range 
of the government's action. The fact that we are 
still at war, technically, living under laws some of 
which derive their force from the war powers of 
the government, has indeed been utilized by the 
Administration as a legal basis for intervention. 
How desperate its need for some sort of definite 
legal basis is amply demonstrated by the fact that 
it proceeded to apply the Lever act to the breaking 
of the strike in spite of its explicit pledge that the 
act would not be applied to such a use. But in the 
face of so great an emergency as a coal strike at 
the opening of winter, the Administration did not 
dare to let either its own pledges or a common sense 
reading of the law stand between it and the national 
need for fuel. Necessity knows no law. 

That this view of the Administration’s action is 
not discordant with the Administration’s own view 
was clearly indicated in Secretary Wilson’s address 
of November 14. “But when your dispute takes on 
the magnitude that affects the very social and in- 
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dustrial life of the entire country, then the people at 
large are justified, as a matter of self-protection and 
self-preservation, in insisting that you come to a 
speedy determination of the difficulties that you 
have had.” Neither here nor anywhere else does 
Secretary Wilson fall back upon the argument of 
a war emergency except perhaps as implied in this 
statement: “We are still in a period where we need 
the benefit of cool common counsel rather than of 
conflict.” But suppose that the Administration had 
succeeded in securing an early ratification of the 
peace; should we not have remained in a period 
requiring cool common counsel, and maximum pro- 
duction? This the Administration would certainly 
not deny. 

The government has undertaken to protect the 
interests of the whole people against the menace 
of a long continued stoppage of coal production. 
Its initial steps have not been well calculated. It 
has succeeded in effecting a formal revocation of 
the strike call without, however, getting the men 
back to. work. It has summoned operators and 
miners to a renewal of negotiations, but it con- 
tributes nothing beyond admonitions of reasonable- 
ness toward a practical adjustment of differences. 
Secretary Wilson dwells upon the impossible char- 
acter of some of the miners’ demands and upon the 
impossibilities of the operators’ position in insisting 
upon the validity of a contract which imposes upon 
the miners conditions which the nation would not in- 
tentionally impose upon them. But that does not 
carry us far. 

A compromise settlement which will lead to the 
earliest possible resumption of coal mining is what 
the government must effect, first of all. But can 
the government be content with so little? As mat- 
ters stand, such a compromise would leave the 
grievances that produced the strike unabated. They 
would continue to make for discontent and inef- 
ficiency, until they ripened into another strike, and 
when that strike came we should have no Lever act 
in force to provide machinery for governmental 
action. Those grievances root in the peculiar in- 
stitutions of the coal industry, which render oper- 
ation so intermittent and employment so uncertain 
that a scale which burdens the consumer with dear 
coal affords the minevs an inadequate annual wage. 
We give the miners rather less than thirty hours’ 
work per week, according to Secretary Wilson’s 
own figures, and we fail to pay him enough for 
thirty hours of work to cover a week’s decent liv- 
ing. We keep the miners standing around idle, 
to be at our beck and call, but we are not willing 
to meet the cost of this enforced idleness. True, 
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there are always miners who take workless days 
on their own account. But if all the miners reporte; 
for work when the mines are open, the mines woul, 
be open for even fewer days than is now the case 
The evil is a reality, not to be blown away }y 
charges and countercharges. It is one that vitally 
concerns the whole people, and the government a; 
guardian of their interests. What does the govern, 
ment propose to do about it? It must do some. 
thing. That is the inevitable corallary of its inte. 
vention, 

Secretary Wilson argues indeed that nothing cay 
be done. There are three reasons, he points out 
for broken time. One of these is the breakdow) 
or accident, which we shall never get rid of. True. 
but is there nothing we can do nationally to reduc 
the average rate of breakdown and accident to the 
level of the best managed mines? A second is th 
seasonal demand for coal. Some scasonal yar. 
ations there must be, of course, in the case of coak 
used mainly for domestic consumption which deter. 
orate seriously in storage. And yet a systematis 
distribution of coal, broadening or narrowing their 
zone of industrial use according to the season 
would go far toward reducing the evil of intermit 
tent work. So far as the obstacle to storage j 
merely a matter of carrying charges—and this. 
believe, is usually the case— a proper organizatic 
of the market would meet the difficulty. The thir! 
reason for broken time is the difficulty in securig 
cars, and that is a difficulty we greatly reduce 


the economical utilization of rolling stock. [f 1 
can not do as well or better in peace, plainly ti 
government ought to propose a plan for finding 
more rolling stock. 

The American people have a right, in peace a 
in war, to an adequate provision of coal not sa 
dled with heavy charges originating in econom 
waste. The miners have a right to a fair living fa 
an honest day’s work, and they have a right to th 
work by which they may live. There will neve 
be anything better than a truce in the coallfiel 
until these rights are reconciled. They will not! 
reconciled through the simple operation of co 
petitive law, which has brought us to the pass whe 
we now find ourselves. What program has ¢ 
government to offer for establishing the coal ! 
dustry on a national and orderly basis? It has p 
posed none, as yet, and stands exposed to the cha 
of trifling with the nation’s necessities, by und 
taking responsibility for the fuel supply while sh! 
ing the duty of devising means for meeting 
responsibility. 
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A New Alien and Sedition Law 


TTORNEY General Palmer seems bent on 
wiping out the last vestige of freedom of 

and press in the United States as the bill 
submitted by him as an appendix to his report to 
Congress on the activities of the Department of 
Justice in “attacking the radical movement,” shows. 
The first section of the bill makes it unlawful, 
among other things, to commit “any act of ter- 
rorism, hate, revenge or injury against the person 
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ae or property” of any United States officer, agent or 
-akdow)am employee, “with the intent to . . . cause the change, 
_ True overthrow or destruction of the Government, or of 
o reduce any of the laws or authority thereof.” The second 
nt to the section not only makes it unlawful to advise, ad- 
1d is them vocate, or teach the commission of any such act, but 
al vast imposes a penalty of ten years’ imprisonment on 
of coakam anyone who “makes, displays, writes, prints or 
h deter circulates any sign, word, speech, picture, design, 
stematis argument or teaching” which justifies such an act. 
ing thei Aliens who are convicted under the law are to be 
season deported, without further trial, and naturalized 
intermit citizens are to have their naturalization cancelled, 
orage i and are also to be deported. 
this. y Obviously the language of the bill overshoots 
nizatio even Mr. Palmer’s ambitious mark, as a few ex- 
he thir amples will show. An outraged West Virginia 
securing electorate, in a spirit of revenge against the Ad- 
reduce ministration for its shameful betrayal of solemn 
jaye and pledges to organized labor, votes against the Demo- 


If wi cratic candidates at the next general election, and 


inky the in favor of a party pledged to enact legislation 


- finding abolishing government by injunction. Surely every 

ballot cast against a Democratic Congressman or 
yeace ¢ Senator is an act of revenge against a government 
not $a employee conimitted with intent to change a law of 
conoms the United States, and every voter can go to jail 
ving fe for twenty years. An over zealous champion of the 
it to th Constitution, goaded to hatred by Attorney General 
Il neve Palmer’s ruthless campaign against free speech, 
oalfieli publishes an article attacking the Attorney General 
1 not} and demanding the repeal of the Espionage law. 
of co Clearly the publication is an act of hate against a 
3 wher United States officer, with intent to change a law 
has ¢ of the United States. The editor of a newspaper 
coal publishes an article suggesting that the vote of the 
has p West Virginia electorate and the attack on Mr. 
e cha Palmer were justified. He may go to jail for ten 
» unde years. Indeed he need not even publish such an 
le shit article. If in the seclusion of his garret he so much 
ing ti as puts the words on paper, he has violated the act. 


The danger of the Palmer bill does not lie in 
these extreme ‘examples. They merely illustrate 
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its defective draftsmanship. The real menace to 
American liberty lies in the less extreme but more 
probable applications of the bill. The law covers, 
for instance, an act of force against any person or 
property with intent to hinder the execution ot any 
law of the United States. A strike in almost any 
industry of importance could be brought within this 
clause. A railroad strike inevitably interferes with 
the execution of the postal laws. A coal strike or a 
steel strike interferes with the execution of the laws 
relating to public works, such as irrigation, drain- 
age, or construction programs. A trolley strike in 
Washington, or in any great city, would seriously 
burden the government departments. And it is 
elementary law that one who does an act with know- 
ledge of its necessary consequences, is deemed to 
intend those consequences. A prejudiced court and 
jury could convict every participant in such a strike, 
and silence every newspaper which justified it. 


Mr. Palmer will no doubt assure us that such was 
not his intention in drafting the bill, and if it is en- 
acted, the Department of Justice will construe it 
reasonably. The government's broken pledge con- 
cerning the Lever act has demonstrated the worth- 
lessness of such assurances. If Mr. Palmer intends 
the bill to apply to peaceful attempts to change the 
law, or to strikes which embarrass the government, 
let him draft a law which says so clearly, and let 
Congress pass it if it dares. If he does not, he 
should make his draftsman say clearly what he does 
intend to cover. We have had enough of legis- 
lation couched in such general terms that the most 
fundamental principles of personal liberty are left 
to the arbitrary interpretation of district attorneys 
and federal courts. 
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N a time like the present it is not merely the 
man of weak nerves and shallow wit wholooks 
out with grave concern upon the unrest that 

appears to grow steadily more acute in the whole 

field. of industrial relations. Every day you en- 
counter persons distinguished for the coolness of 
their judgment and for their aversion to easy and 
superficial conclusions who nevertheless confess that 
their habitual feeling of the fundamental solidity 
of economic and political institutions has somehow 
slipped away from them. What they now find in 
the background of their consciousness is a vague 
but none the less substantial mass of memories of 
human institutions that waxed into apparently abid- 
ing greatness, only to dissolve and disappear, too 
rapidly to leave behind the facts to explain their 
fall. The empires of Babylonia, Persia, Macedon 
and Rome must have looked, on the eve of their 
fall, quite as unshakable as western civilization 
looked to the average American or European in the 

spring of 1914. 

That feeling of uncertainty, as everyone must 
recognize, may in some measure be discounted, as 
attributable to the multifold insincerities of the 
press and of the political harangue, winning the 
force of conviction through sheer repetition. You 
know as I know that every mean-spirited employer, 
confronted by even the most modest demand for 
higher wages, will try to drown out the just claims 
of his employees with a great hubbub about 
revolution. You are aware, as I am, that if 
any attempt is made, from within a labor organiza- 
tion, to throw out a body of officers grown remote 
and inactive through long privilege, the controlled 
press groans and creaks with forebodings of revo- 
lution. And in politics the exploitation of the dan- 
ger of revolution has been good business ever since 
Ole Hanson leapt into fame. Any schoolchild could 
name men who are gunning for the Presidency, for 
governorships, for the office of mayor or assessor 
or school janitor, with no ammunition except 
a more than human fear of revolution, a more than 
human resolution to put it down with a strong hand. 
The volume of propaganda that seeks to utilize the 
spectre of revolution for other than public purposes 


is enormous, and not one of us can escape its in- . 


fluence altogether. But we can, if we choose, steady 
our nerves by an examination of the underlying con- 
ditions of our economic and political life. The 
revolutionary spirit may spread like wildfire, but 
only where the fuel is fairly dry. 
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II. 

First, can we form a definite conception of the 
actual number of American workingmen so disaf. 
fected, not with the existing economic system, by 
with their particular conditions of employment, a; 
to strike or otherwise to refuse to continue in jp. 
dustry? That would not, of course, be a precise 
measure of unrest; many men who long for the 
violent overthrow of the existing system are to be 
found in the ranks of the steadily employed; many 
men now on strike, are at heart as conservative as 
Mr. Gary or Franklin Lane. But it is the strike 
breaking out now here, now there, that looms larg. 
est in the fear of revolution. And not without 
reason; for the revolution, if it ever comes, is pretty 
certain to come by way of the strike, spreading from 
industry to industry, subsiding only to rage anew, 
until the tissue by which economic life coheres js 
eaten away. 

As to the number of men now on strike, we have 
to content ourselves with crude estimates, since 
there is as yet no official provision for the collection 
and prompt publication of strike statistics. The 
most conservative estimate I have seen placed the 
number of men on strike in the twenty chief indu. 
strial states at 600,000, just before the outbreak of 
the coal strike. The number now, then, would be 
a round million. I think another half million may 
safely be added for the non-industrial states and 
still another for men who, though not technically 
on strike, refrain from working on account of dis- 
content with their conditions of employment. Two 
million workers on strike represent a great army of 
discontent; but we must not neglect to place it 
alongside of the army of forty-five million we nor- 
mally have gainfully occupied. Two men disai- 
fected out of forty-five does not of itself argue 
grave disintegration. There is reason for believing 
that unemployment due to business depression pro- 
duces more bitter discontent with the existing system 
than does the suffering that attends the strike. Yet 
we never fall into a panic when the press reports 
two million men or three vainly beating the streets 
in search of work. Indeed at the present time, you 
often hear persons who would like to be taken for 
strong men proclaiming their longing for an unen- 
ployment crisis, ‘‘to teach labor a lesson.” 

We need to know, not only what we can about 
the volume of industrial unrest, but also whatever 
we can infer as to its quality. How spontaneous is 
it, how deep-seated? One of the most marke 
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characteristics of the current strike wave has been 
the disregard of the orders of the central organiza- 
tion by the local bodies, or in some cases, by the rank 
and file. There is an incredible number of “un- 
authorized” strikes nowadays. It is a fair inference 
that the central officers are too conservative to be 
representative. In so far as they maintain their 
influence they hold the tendency to strike within 
bounds. We should have more strikes if the general 
membership had its way. And of course, the general 
membership will in the end control. The most that 
can be expected of the central officers is that they 
may retard the more drastic decisions of the rank 
and file until the employers have become reconciled 
to the yielding of such concessions as will establish 
a fair measure of harmony. 

One other indication of the general spirit of the 
working class deserves consideration here. I have 
mentioned the curious phenomenon of “‘vacations” 
—strikes in everything but name. There appears 
to be, besides, a widespread tendency toward ir- 
regularity of work, not without an appreciation of 
the embarrassment the employer may incur. Wher- 
ever you go, among large empnoyers or small, you 
hear complaint of this kind of irregularity. It is a 
cause commonly advanced for the failure to com- 
plete work or make deliveries on time. That vice 
appears just now to permeate all our business life. 
A building that was to be ready in August is still 
under construction in November. Automobiles pro- 
mised for summer fail to appear before the autumn 
frosts. I am far from maintaining that all this is 
due to the unreliableness of labor. Much of it, 
however, is, and represents a problem with which 
it is very difficult to deal. 
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In this summary a place must be given to the 
currency of ultra-radical doctrines, anarchism, com- 
munism and the whole congeries of ideas popularly 
known as Bolshevism. How important a place I 
am uncertain, as I am uncertain how much attention 
can profitably be given to pure doctrine in any prac- 
tical political movement in history. It used to be 
the fashion to impute such an event as the French 
Revolution to the explosive force of the liberal ideas 
that had grown to a considerable volume before the 
revolutionary movement took active shape. To the 
romantic school of early nineteenth century poetry 
and history there was something very inspiring in 
the notion that it was an Idea that had shattered to 
dust the solid edifice of the Ancient Regime. The 
modern historian, preoccupied rather with the 
search for causes than with the quest for inspira- 
tion, does not impute such transcendent importance 
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to Rousseau and his predecessors as the school of 
Taine were in the habit of doing. The Ancient 
Regime was crumbling, through causes easily intel- 
ligible to any one who cares to look into the changes 
going on in the economic life of western Europe. 
The aristocratic system was fated to give way to a 
system in which the manufacturer, the merchant 
and the banker would play a dominant role. Pos- 
sibly doctrine may have accelerated the change; 
possibly it may have helped to shape the new in- 
stitutions that were in any event rising out of the 
old. I see no reason for assigning a greater role to 
doctrine in the present crisis. The Bolsheviki did 
not create the Russian revolution. They profited 
by the disintegration produced by war, which of 
itself made a proletarian revolution inevitable, to 
introduce their own formula of reconstruction. In 
the long run the vitality of that formula must de- 
pend upon the degree in which it fits the facts of 
Russian life. This almost every one admits. So 
in America, new and strange doctrines may be 
abroad in the land, but their ultimate potency must 
depend on the degree in which they fit the facts. 
That is the cardinal inquiry. 

It is futile to treat industrial unrest as merely a 
labor question. What is going on in the camp of 
the employers is just as pertinent to the inquiry. 
Employers are not always standing on the defens- 
ive, although they and their spokesmen always, for 
propagandist purposes, assert or assume that they 
do, just as every nation, even though swimming in 
dreams of anquest, insists upon the purely defens- 
ive character of its policies. At the present time, 
it is obvious, American employers are not in a de- 
fensive attitude. There is abundant gloating over 
the idea of “going to the mat with labor,” now 
while the surpluses accumulated in the recent pros- 
perous months afford abundant sinews of war. 
There is little enthusiasm today for the idea that 
nation-wide labor organizations, efficiently and con- 
servatively led, would constitute an influence mak- 
ing for business stability and social order. For the 
purposes of the current propaganda it is conceived 
to be desirable to minimize the differences that ob- 
tain between the position of Mr. Gompers and 
that of Mr. Haywood. Dye all labor activity as 
deeply red as the circumstances will permit; that 
seems to be the rule of the spokesmen of the em- 
ployers. 

When two nations are trying to keep the peace, 
or make peace, each does its best to distingnish be- 
tween the enemy people and the enemy militarists, 
between those with whom peace may be made and 
those who deserve extermination. When two na- 
tions are bent on making war, this distinction is 
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dropped. The whole enemy nation, down to the 
babes in arms, is conceived to be infected with the 
crimes that would justify extermination. Our pres- 
ent industrial condition appears to be in the war- 
making, not the peacemaking stage. On either side 
there is a disposition to impute extreme intentions 
to the other, to exploit atrocities, to generate fight- 
ing symbols. This does unquestionably seem to 
presage a sharper conflict ahead of us. But just as 
most international crises blow over without fighting, 
so industrial antagonism that at first appeared 
vital usually smooth themselves out. War does not 
come on so casually as we are prone to assume. Un- 
less we conceive that our general industrial condi- 
tion is ripe for a profound change, we had better 
not indulge in alarmism, unless we are regularly 
employed in a propaganda that pays us well enough 
in the present to compensate for later discredit. 


IV. 


In striving for a sane view of the present indu- 
strial condition we shall find it worth while to ask 
ourselves the question, Just what did we expect to 
encounter, in the period to succeed the world war? 
Did we expect the peace conference to wave a wand 
and proclaim the order ‘‘As you were’? If we did, 
we must have lived in complete ignorance of the 
vast current of discussion that since the time of the 
first Hague Conference played upon the problem 
of war and its socfal and economic consequences. 
Those who followed that discussion realized that a 
world war, if it must come, would exert an appalling 
power of destruction; that it would quickly eat up 
available supplies of war material and take up any 
existing financial slack; that all the economic forces 
of the warring nations would be drawn out of their 
accustomed channels, and that unimaginably great 
demands would be made upon the credit structure. 
It was well understood that getting back to a stabh. 
peace footing would be a slow and trying process. 

We may profitably consider in detail some of the 
economic consequences that any intelligent person 
would have been able to predict, if he had been 
willing to divert his attention from the dramatic 
course of military operations. In the first place a 
general rise in prices could have been predicted 
with certainty. Have not high prices attended 
every great war of modern times? When wars are 
waged on credit, the government with its insatiate 
needs for all manner of supplies appears in the 
market to compete with civilian demand, not at the 
outset much reduced by the fact of war. The most 
elastic conceivable system of production could not 
meet the increased demand immediately. Hence 
prices must rise and keep on rising until the govern- 
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ment demand wrests such goods as may be necess- 
ary away from the private demand. 

There were, to be sure, well understood methods 
by which the private demand might have been re. 
duced sufficiently to permit the public demand to be 
satisfied without price inflation. Drastic war taxes, 
immediately operative, would have had such an 
effect; cash loans that could not have been used 
directly or indirectly as a basis of banking credit 
would have worked to the same end. But none of 
the warring countries was willing to risk the un- 
popularity of taxation drastic enough to effect a 
serious reduction in civil consumption, or of a loan 
policy which made actual saving from consumption 
necessary. In this country, the demand for a pay 
as you go policy was frowned upon as almost tant- 
amount to treason. Mix up our high ideals with 
gross and heavy taxes! Accordingly we proceeded 
as far on the road of inflation as the time at our 
service permitted. That may have been wisdom, 
or it may have been unwisdom. It was certainly 
unwisdom if we were not prepared for the conse- 
quences. 

Of these consequences the most immediate and 
the most embarrassing was the tendency of costs of 
living to outrun the scales of wages. That was 
easily foreseeable. There is hardly an economics 
text book on the market which does nox offer statist- 
ical proof, from the period of the Civil War, that 
in times of inflation prices rise more rapidly than 
wages, and attain to greater relative heights. This 
principle was made a part of the official sound 
money propaganda in the elections of 1896 and 
1900, and it can hardly be possible that it has faded 
out of the minds of the majority. When we ac- 
cepted methods of war finance that connoted price 
inflation, we also accepted a condition of increasing 
distress for a large part of our working class. 

There was, however, no uniformity about the 
rise of either prices or wages. In the munitions 
industries prices soared far beyond the average and 
the need for an increased working force often 
raised wages more rapidly than living costs. In 
other fields it was impossible for the employers to 
readjust their prices to the new conditions; to raise 
wages in conformity to the rise in general cost of 
living would have been ruinous. Public service en- 
terprises presented an extreme case of this kind of 
inelasticity. Everywhere they fell into financial dis- 
tress. That fact did not abate the discontent of 
their working personnel with wages too meagre to 
make ends meet. Between these extremes we had 
a vast mass of workers in industries that were pros- 
perous and able and willing to advance wages, but 
in most instances not enough to make up for the 
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increase in living costs. Was not this general con- 


dition one that presaged a considerable degree of 
industrial unrest, to make itself manifest as soon as 
the close of the war should divest patience under 
hardship of its patriotic character? 

It was also predictable that the unrest would 
manifest itself in a demand for lower prices, as well 
as in a demand for higher wages. How much of our 
difficulties have been due to unscrupulous profiteer- 
ing no one is in a position to determine with any 
degree of precision. Probably we have all over- 
estimated the importance of this factor. For sev- 
eral months the Department of Justice has been 
hunting down profiteers, under sufficiently drastic 
laws. The effect upon the price level has not been 
striking. In our present inquiry, however, it does 
not matter whether the case against the profiteers 
is valid or not. We all believed that it was valid. 
The President believed it. So did the Attorney 
General and Congress. Even the New York Times 
believed it. Then how must it have seemed to the 
laborer striving to maintain a family on twenty 
dollars a week? 

Besides the general discontent originating in the 
discrepancy between wages and the cost of living, 
there are innumerable grievances from the period 
of the war now pressing for liquidation. We gained 
in industrial power, during the war, by our “work 
or fight” laws and ordinances, by our vigorous sup- 
pression of labor agitation that could be treated as 
seditious. We gained in financial power by forced 
subscriptions to liberty loans through withholding 
of instalments from the pay envelopes and some- 
times through even more drastic means. We em- 
ployed a thousand and one minor oppressions, be- 
lieving them to be for the good of the state in time 
of crisis. Perhaps they were, just as other prac- 
tices that would be too wasteful for peace may be 
advantageous in war. But certainly we were not so 
fatuous as to suppose that we should escape the 
necessity of paying in the end for these advantages. 

What more could we have predicted? We should 
not have hesitated to forecast a widespread strike 


_ Movement, and in such a movement we should have 


expected to find a fair representation of ultraradical 
tendencies. We should have expected the employ- 
ing interest to make the most of those tendencies 
and wherever possible, to identify the employing 
cause with traditional law and order. All that was 
as plainly foreseeable as the increase in our public 
debt was foreseeable. We should not have chosen 
to incur either debt or industrial unrest except for 
compelling national reasons. Since we had such 
reasons, are we now to be hysterical about the price 
we have to pay? 








V. 

We might be excused for hysteria over our na- 
tional debt if we were as near bankruptcy as our 
former enemies or even some of our allies. We 
might be excused for hysteria over our industrial 
unrest if we were as near revolution as some of the 
states of Europe, enemy and allied. But do we 
actually stand near revolution? That is a question 
we can answer even tentatively only after an ana- 
lysis of the distribution of social economic, that is, 
potential political power in the country at large. 

It will be generally agreed, I believe, that any 
revolutionary movement directed toward the over- 
throw of the American political and economic sys- 
tem would have to originate in the highly industrial- 
ized sections of the country. The farms and the 
small towns, and even the larger cities that live 
chiefly as distributing centers in the agricultural 
states, are not generating revolutionary radicalism 
Some may take exception to this statement on the 
ground that the Northwest is generating an active 
kind of radicalism in the Nonpartisan League. 
That looks indeed like revolutionary radicalism to 
Northwestern business men who are interested in 
banks, elevators and retail trading, which may 
suffer somewhat from the policy of government 
owned banks and elevators and from cooperative 
stores. Government loans to men desiring to own 
the farms they work and the houses they live in also 
appear revolutionary to local real estate dealers. 
The Nonpartisan League mixes in politics, and that 
necessarily results in a denunciation of its revolu- 
tionary tendencies by the politicians and newspapers 
whose influence it diminishes. The majority of us 
hold no shares in North Dakota elevators and have 
no interests vested in the old party machines of tbh 
Northwest. We can afford to indulge our comme. 
sense. And that tells us that there is practically no 
enterprise undertaken by government in North 
Dakota which might not be undertaken by any 
“bourgeois” government anywhere. We do not 
call the ownership of docks by New York C'ty a 
revolutionary adventure. Why fall into a panic 
over ownership of grain elevators by North Da- 
kota? Banks owned or virtually owned by the 
State are common in Europe. They are never 
regarded as inimical to the institution of private 
property. And as for the use of public money to 
stimulate farm and home ownership, a policy more 
conducive to fundamental conservatism would be 
hard to devise. Home owners furnish few recruits 
to a party proclaiming confiscation. We are not, 
to be sure, asserting that everything the Nonpart- 
isan government of North Dakota is doing is wise, 
from a business point of view. That is beside the 
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point. The Nonpartisan Leaguers want to acquire 
private property under what they conceive to be 
fair terms and to hold it subject to minimum risks. 
In spirit, therefore, they may safely be ranged along 
with the rest of the agricultural population as sup- 
porters of the essentials of the existing order. 
Now, the rural and small town population of the 
United States still approaches one-half of the total, 
and if we add to this the population of cities that 
are essentially distributing centers, we shall have 
nearly two-thirds of the population, occupying more 
than seven-eighths of the territory, in which it is 
impossible to imagine a revolution as arising spon- 
taneously. This does not imply that in this greater 
part of our population and territory there are not 
discontented elements that would welcome revolu- 
tion. Even the smallest town may harbor a frac- 
tion of unhappy and exploited day workers; the 
richest agricultural sections have their casual labor- 
ers, treated often as vile outcasts, and in the South 
the majority of Negroes have little to lose but their 
lives. Also, in many parts of the North, there is 
a considerable class of permanent tenants whose 
outlook upon life is embittered. But such discon- 
tented elements are quite encysted in the more or 
less prosperous classes who hold property or have 
a certain prospect of property aolding before them. 


VI. 

Let us then glance at the position of the indus- 
trial sections, where alone it is conceivable that a 
revolutionarymovement might get under way. Most 
American industry is confined to a narrow belt com- 
prising southern New England, New York, New 
Jersey, Pennsylvania, Maryland, West Virginia, 
Ohio, Indiana and Illinois, with outposts in Mich- 
igan and Minnesota, the Eastern South and the 
Rocky Mountain States. Now, assume that a revo- 
lutionary ardor spread over this entire belt; what 
chance would there be of subjecting the whole of 
the nation to its will? As it seems to me, little or 
none. Strategically, the position of a revolution 
organized in industrial America would be hopeless. 

For a revolution which is to burn its way from a 
center toward the periphery, against the resistant 
force of a non-revolutionary population, must hold 
the power of reducing tht population to extreme 
distress. That a revolution organized in the indu- 
strial centers of England could do, because it is 
those centers that by their surplus production draw 
in from abroad the bulk of the necessities of life of 
the general population. The British miners control 
the fuel; the British textile and hardware and mis- 
cellaneous manufactures control the food. With us 
the industrial centers, instead of drawing food into 
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the country for distribution to the non-industria] 
hinterland, are themselves dependent upon that 
hinterland for food. A revolution of industria] 
origin, shattering transportation and cutting of 
fuel, would inflict great hardship upon the non. 
industrial sections, but it would starve the indus. 
trial centers themselves. 

This is not saying that an attempt at revolution 
might not plunge the country into unimaginable dis. 
orders and miseries. But it is saying that with the 
present distribution of American resources between 
industry and agriculture, with the present prepon. 
derance of elements that show no sign of a desire 
to overthrow the regime of private property, a suc. 
cessful communistic revolution is unthinkable. [{ 
there is any one who seriously entertains the notion 
that we may soon see in America a repetition of 
Russia’s experience, he is living in a day dream, 
pleasant or unpleasant according to his taste. 

Still, it may be urged, does not the experience of 
Russia prove that a determined minority may seize 
the political power and wreak its will? If one 
clears his mind from the cobwebs and dust of two 
years of official propaganda, he will perceive that 
Russia is no exception to the rule that a successful 
economic revolution presupposes the acquiescence, 
if not the active support, of the majority forces in 
a state. The struggle inside of Russia, ever since 
the Bolsheviki seized power, has been between one 
kind of communistic radical and another, between 
Bolsheviki and Socialist Revolutionaries, between 
Bolsheviki and anarchists, not between communists 
and socialists on the one hand and upholders of the 
regime of private property on the other. The last 
party has been too feeble to do anything but con- 
spire and suffer. And as between the actual con- 
testants for power, there was little more room for 
choice, for the ordinary Russian peasant or work- 
ingman, than there is for the average middle class 
American between the Republican party and the 
Vemocratic. 

That this is the real condition of Russian affairs 
is attested not merely by whatever honest informa- 
tion comes out of Russia, but by the three great 
experiments of the Allied governments. They have 
dipped deep into Russia, from the North, East and 
South, seeking for that alleged majority that is bit- 
terly opposed to the Bolshevik regime. If they had 
tound any such majority it would have been all over 
with the Bolsheviki, and very promptly. The well 
armed, well equipped majorities from the points of 
invasion would have proceeded stage by stage, liber- 
ating majorities everywhere and arming them, until 
they swept down, mighty avalanches, upon the 
Soviet center. Nothing like that happened. Al- 
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though the Archangel, the Kolchak and the Denikin 


governments could promise abundant food and 
clothing in a desperately impoverished land, they 
each had to resort to ruthless conscription. Al- 
though their armies were superior in every item of 
equipment, their net progress, for a whole year, has 
been practically nil. And there is no one who would 
deny that once foreign aid was withdrawn, all these 
“governments” would crumble. Now, can any one 
imagine the American West and South, still pros- 
perous and cherishing the principle of private prop- 
erty, submitting tamely to a revolutionary dictator- 
ship representing a small minority of the industrial 
workers of the East and Middle West? 


VIL. 

The time is remote when industrial revolution 
would be possible in America. The essential con- 
ditions are far from being fulfilled. Are they even 
in progress toward fulfilment? There are some 
indications of development toward a less stable 
order. One of these is the gradual change from a 
preponderatingly rural to an urban, industrial econ- 
omy. From 1880 to 1910 the urban population in- 
creased nearly threefold, relatively to the general 
population. As yet there is no sign of a slackening 
of the movement toward the cities, and no reason 
for forecasting such a slackening in the near future. 
Apparently, then, at the end of another generation 
the United States will be preponderantly an indu- 
strial nation, drawing heavily upon world trade for 
supplies of raw material. At present one-third of 
the population lives in cities of 30,000 and over. 
In another generation one-half will live in such 
cities. At the present rate of growth in population, 
we shall cease exporting food in ten or fifteen years; 
in thirty-five years we shall be importing food in 
large volume. This may be to the point or it may 
not. All depends on what we do with our city 
populations. Shall we pack them in slums, expose 
them to the exploitation of employers too eager for 
rapid enrichment, to the unrestrained rapacity of 


landlords and middlemen, or shall we make it a° 


requirement of those who would exercise the pri- 
vilege of living off the labor of others to provide 
decent conditions of labor, wages adequate to whole- 
some living, economical housing and cheap and 
abundant supplies of the necessities of life? Shall 
we strive for a condition in which the few shall be 
able to make the maximum profit out of the many, 
or for a condition in which the many are vividly 
conscious of the benefits they receive from the con- 
tinued operation of a system deriving its force from 
Private initiative? Men who do not like to con- 
template the possibility of ecomomic revolution 
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should have no difficulty in making their choice, 
even though every grasping exploiter and profiteer 
loudly proclaims himself a true bulwark against 
revolution. Consider: if the revolution were just 
around the corner, you might accept the claim of 
Mr. Gary and the coal mine operators, that they 
are the true defenders of the present order. But 
the revolution is at least a generation away: prob- 
ably much more distant; indeed, beyond the horizon 
of practical considerations if our generation looks 
to the kind of influence it transmits into the future. 
Mr. Gary and the coal operators may “put labor in 
its place” just now. They may thrust labor dis- 
content under the surface, instead of coming to an 
understanding with it. But what goes under the 
surface comes up again, within a generation, and 
often witn heightened potential. We pretend to be 
disturbed over underground “propaganda.”’ Pro- 
paganda may indeed thrive better in dark places 
than in the sun; but what lives and thrives under- 
ground better than propaganda or anything else is 
a sense of grievances brutally inflicted. We are 
producing such grievances on a large scale, often 
in the name of “law and order.” 

But still, shall we not always have our sound agri- 
cultural districts, to balance the state against urban 
discontent, however fostered in our folly? There 
is no magic of conservation about rural life. You 
will find difficulty in producing one historical in- 
stance of thoroughgoing economic revolutionism in 
an agricultural territory where the farmer lives 
prosperously on land of his own. But where the 
farmer lives miserably, a tenant on another’s land, 
the revolutionary spirit spreads rapidly, once it has 
risen into a flame. East of the line from Danzig 
to Trieste, where is there a rural population upon 
which a middle class structure can securely rest? 
Only where the peasants own the land they till. 

American agriculture is still prevailingly con- 
ducted under the system of comfortable farm 
ownership. Yet 37 per cent of our farms were 
operated by tenants in 1910; it was 35.3 per cent 
in 1900, and it is probably 40 per cent today. A 
very gradual divorce of ownership from operation 
is taking place. The development of tenantry pro- 
ceeds most rapidly where land prices are high; 
therefore we may be certain that it will be acceler- 
ated as the pressure of increasing population car- 
ries agricultural prices to ever higher levels. Un- 
less the nation awakens to the desirability of fost- 
ering ownership, by better provision for purchase 
loans, the differential taxation of non-operating 
owners and similar measures generally condemned 
by those who are freakishly classed as “\Wwmser- 
vatives.” 
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VIII. 

The general economic system founded upon pri- 
vate property is in no present danger in America. 
Any future danger to that system is remote. These 
are conclusions I believe that any one who will 
examine dispassionately the facts of American life 
will be forced to concur in, whether he abhors the 
idea of an economic revolution or stakes his best 
hopes upon it. Mr. Gary and Mr. Foster, Mr. 
Palmer and Mr. Lewis may do their best or worst: 
we shall still go on indefinitely improving our 
homes, drawing our dividends or salaries or wages, 
perhaps starvation wages, as we have become ac- 
customed to doing. But is that assurance all we 
Americans care for? We used to assume that 
America meant something more than mere stability 
of conditions, the realization of reasonable, though 
petty expectations of the more fortunate part of 
the population. We conceived of America as pass- 
ing through successive stages toward a really demo- 
cratic condition, where no one would need to be 
stunted physically and cramped intellectually for 
want of the prime necessities of life and living. As 
we reflected upon the possibilities inherent in tech- 
nical inventions and in improved productive organ- 
ization, we saw clearly that there was no valid 
reason for accepting grinding poverty and over- 
work as normal and pezmanent incidents of the life 
of the majority. In the possibilities of progress 
before us we saw a virgin economic field, wide 
enough and rich enough to endow the disinherited 
of the nation. To open and exploit that domain 
was an alternative to the age-long struggle of the 
Haves and Have-nots worthy of a new people and 
a new time. 

But that is a kind of pioneering that requires the 
best effort and active cooperation on the part of the 
whole of society. A few inventors and organizers 
may lift individuals and groups upon a higher plane 
of welfare. For the colossal work of suppressing 
poverty and narrowness of living all the possible 
personal resources of society are none too adequate. 
And those resources are not of such a character 
that they can be measured and contracted for and 
delivered like dead merchandise. They must be 
elicited through the building up of an active indu- 
strial morale. The conventional wages system will 
not do the job, that appears to be clear. In the 
antebellum South, any one who desired to get the 
best and most intelligent service out of a slave re- 
cognized the necessity of supplementing the crude 
control of ownership with a measure of the privi- 
leges and emoluments of the free man. If our so- 
ciety wishes to get the best services out of the wage 
earner, it must treat him as something more than a 
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mere seller of labor. The laborer must have his 
own organized life, accorded him as an unques. 
tioned right; and through his organization he myst 
be given a share in controlling the policies of the 
enterprise in which he takes part. Otherwise there 
is no sure promise of improvement, nor is there. 
indeed, any guarantee that the present degree of 
efficiency in industry will be maintained. It is ap 
insuperable task to keep up the level of production 
when the morale of labor is a morale of driving 
want, not of hope and independence of spirit. 

But today the employers are shouting defiance to 
labor instead of addressing themselves to the work 
of discovering better bases of cooperation. It js q 
good time, they think, to deliver a knock out blow 
to the pretensions of labor. After the knockout, 
labor will arise to its task in a chastened and docile 
spirit. That is conceivable. But the realization of 
the potentialities of America will never come about 
through a docile and chastened spirit but through 
exuberance and creative enthusiasm. And that 
exuberance and enthusiasm America cannot afford 
to permit the Garys and the coal operators and 
their political and journalistic henchmen to destroy. 


ALVIN JOHNSON. 
In Judge Anderson’s 


Courtroom 


A CUBE of rather dimmish air; pilasters in the 

side walls; some heavy hangings; a heavily 
paneled ceiling; an oval sky-light; electric lights; 
a wide frieze of pictures about the walls—pictures 
or designs or coats-of-arms, I cannot quite make 
out; a rail across the middle of the room; behind 
it a silent chorus of citizens, sitting, packed, every 
chair occupied, nobody in the standing room, no- 
body permitted to stand; in front of the rail pub- 
lic characters—newspaper correspondents, lawyers, 
defendants, court functionaries stepping as on vel- 
vet and hushing. 

Close to the front wall a low dais, and on it: 
table, and behind the table an empty chair, and 
behind the chair, high behind it, a large picture 
framed at the sides with pilasters and at the top 
with a pediment. There are two figures in it, fe 
male figures. One of them is sitting, contempl: 
tively, with hand to cheek, but at ease, with an 
arm resting relaxed. The second figure is knetl- 
ing, with one hand on breast and with the other 
stretched out to the first figure. I judge this scene 
to represent the first stage in an equity proceeding. 

Th court functionaries increase their hushing. 
The judge comes in. There is a rising throug 
out the room. A mallet rises. The man drop 
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‘ng it announces the honorable court of the South- 
ern District ,of- Indiana. The judge is standing 
beside the chair on the dais. He sits. We all 
sit. The judge looks about quietly, sharply. 

He is sharp-built, in eye, in body, in face. He 
is lean, with lean lips, with long lips, turning down 
deeply at the corners. He has good color. He 
looks scrubbed, groomed, fit, with his powers of 
body and mind collected, pointed. He sits at ease. 
Only his eyes release his energy. They dart it 
from point to point among the men before him. 

A man witk a long nose, a quite commanding 
nose, and a very quiet manner, rises and reads a 
document about many tons of coal. The Govern- 
ment has contracted to get these tons. Now it 
will not get them if persons conspire not to dig 
them. This man is representing the Government 
on the same footing, as he says, in this court-room 
with the miners. He is a schooled person, schooled 
in court-manners. He reads about his tons of coal 
unemphatically, slowly, importantly. 

A man rises to claim that these tons are not 
pertinent. He rises as if he were not quite sure 
that he ought to rise. He half-rises. On behalf of 
the miners he thinks that, perhaps, he ought to 
have objected to the introduction of these tons. 
“I would have over-ruled your objection,” says the 
judge. He says it like a shot, and his lips close 
as if he were a sort of magazine rifle with another 
cartridge moving into place in him. 

The Government's lawyer proceeds amblingly 
through an afhdavit from West Virginia claiming 
that some miners there were breaking a special 
recent contract, and an affidavit from Tennessee 
claiming that some miners there had recently said 
that the war-time contract between the miners and 
the operators was still binding. The judge listens. 
He had said: “This is an equity case, and I am go- 
ing to let the evidence in.’’ He listens. 

I note Mr. Tetlow also listening. He sits among 
the defendants. He is statistician for the United 
Mine Workers. He holds the position that Mr. 
Lewis held before Mr. Lewis became Vice-Pres- 
ident. Mr. Tetlow is very orderly and unaggres- 
sive in his looks and ways, and has a bald spot on 
the back of his head, and he is dark. As an “un- 
patriotic radical” he is also dark. He was a ma- 
chine gun captain in the Argonne forest, on the 
American side. He told me a great deal yesterday 
about the relative merits in action of Vickerses and 
Brownings. He prefers machine guns to other 
weapons. He was in the Spanish war. He volun- 
teered in the German war. He was a member of 
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the State Constitutional Convention of Ohio, a reg- 
ular Republican member. He is very earnest about 
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Americanism. He regards it as unpatriotic for 
coal-miners to fill mines with solid blocks of aliens. 
It is difficult for the United Mine Workers to 
Americanize those blocks. 

Near Mr. Tetlow I see Mr. Green, the miners’ 
Secretary-Treasurer. Mr. Green is moderately 
florid, with a roundish head and a roundish face 
and a sort of sleekness of effect, as of an affable 
club-corner person doing an incarnation as a miner. 
I was told by a postal-service employee yesterday 
that Mr. Green can make a better speech on Amer- 
icanism and Democracy than any other “labor 
skate” he ever heard. Mr. Green is a regular 
Democrat. He was elected in that capacity to the 
Ohio Senate. I shall remember him principally for 
the earnestness with which he told me that he could 
not understand why the Government did not com- 
pel the operators to go into the “negotiation” which 
the miners were continuously offering. Mr. Green 
is a regular Democrat and a regular citizen and a 
regular fellow. 

Mr. Lewis, sitting next to him, is listening to 
the Government's affidavits palely. He is paler 
even than when I saw him yesterday. He talked 
then of the Cleveland Convention which sent the 
Wage-Scale Committee to try to negotiate with the 
operators. The Convention was elected by all the 
locaf unions. The Wage-Scale Committee was 
elected by the Convention. The will of the whole 
union was there. He was its agent. 

As he talked, the will of the union seemed to be 
strong upon him; and the will of the Government 
seemed to be strong upon him; and his own great 
strength was strongly contending amid these wills. 
He is a thick man, a broad man, a man of a bulk 
like a bull, his face massive with firm flesh, in which 
there are wrinkles which are not so much wrinkles 
as furrows, and on his head a Samson growth of 
hair. He worked in the mines not so very long 
ago. He could sit as the model for the statue of 
one’s notion of the human body hewing coal. 

He sits in his chair now in this court-room car- 
rying on his struggle within himself, and it is worse 
than it was yesterday. Yesterday he walked up and 
down without stopping. To-day he has to sit. He 
sits and listens to his Government. The Govern- 
ment continues blandly reading affidavits, and pre- 
sents 2 statement made in the House of Represent- 
atives by Mr. Mondell condemning the strike, and 
a statement made by President Wilson disclaiming 
any opinion “on the merits of the controversy” and 
condemning the strike, and a statement from some- 
body to the effect that the fixing of the prices of 
coal was never abandoned but merely suspended. 
The judge listens. 
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I imagine the sitting figure above the judge’s 
chair interrupting to say: 

“Wait a minute! Do you mean to tell me that 
the merits of the controversy have nothing to do 
with the action of this court and that the Govern- 
ment can suspend its war-time control of the coal 
operators for eight months and then come into 
this court for a war-time injunction against the 
miners and come with clean hands?” 

But the sitting figure, I conclude, is not interested 
in economic equity. She seems to be thinking of 
equity in the back of her head. She does not in- 
terrupt. The Judge does not interrupt. He inter- 
rupts the Government only two or three times in 
the course of its evidence and argument. When 
the Government mentions the Debs case, he in- 
stantaneously snaps: 

“T am familiar with it.” 

When the Government mentions a certain point 
of law, he instantaneously shoots: 

“The Debs case settles that.” 

The Government smiles in happiness and goes 
on to tell a very interesting story about Lord Byron. 
Lord Byron had a river or a creek on his place. 
A neighbor brought suit against him because this 
river or creek was not flowing off Lord Byron’s 
place in its natural way. The court issued a man- 
datory injunction telling Lord Byron to make it 
flow the natural way. 

Then the Government prays this court to issue 
a mandatory injunction telling the leaders of the 
miners to cancel the strike-order. The judge listens. 
He turns to the lawyer of the miners. 

The miners’ lawyer rises to a speech. He 
stretches out his hands and speaks on the right to 
strike. He speaks jerkily. His words trip on 
themselves or lag apart. He quotes Judge Harlan. 
Judge Harlan, I think he says, refused to order 
people to go to work. He quotes Judge Harlan 
promptly and proceeds a few moments more. Then 
his set speech stops. The judge before him begins 
to lean over his desk and interrupt. He begins 
He begins to ask them with a 
show of teeth. 

“Do you mean to tell this court e. ae 
you mean to say———?” “What has that case to do 
with it?” ‘Are these defendants persuading others 





ct ike or are they not?” 


e miners’ lawyer ejaculates that these defend- 
ants are simply agents. They are not inciting 
others. They are simply obeying others. They 
are obeying an order by the Union in convention. 
They are not agitators. They are employees of 
the Union. 

The judge purses his lips till the corners of them 
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seem to come all the way down to his jaw, and 
the flame in him begins to flare. 

“This case,” he says flashingly, “‘is a case under 
the Lever Law. How do you pronounce it? 
Leever? Levver? It makes no difference. It js 
a case under that law. Here is a conspiracy to 
limit production. Everybody knows it is a con. 
spiracy. Don’t you think it is a conspiracy?” 

The miners’ lawyer stands up to the question 
and ventures to say, “I do not.” 

“Well, go ahead,” says the judge. 
else thinks it isn’t a conspiracy.” 

This thrust brings a breath of satisfaction from 
the chorus of citizens behind the rail, a breath as 
of “thumbs down” in the Colosseum. The min. 
ers’ lawyer is going to be the dying gladiator. He 
is well wounded. He rallies to contend that the 
Lever Law has expired “under the rule of the 
decision of Judge So-and-So.” 

“But I don’t agree with Judge So-and-So,” in. 
stantaneously bangs the judge in front of him. 
The miners’ lawyer seems inclined to sink into his 
seat and stay there. “There’s no use discussing 
it,” says the judge, “I intend to hold that the 
Lever Law is constitutional and that it exists. 
And I intend to hold that two miners, two miners, 
working with their hands, in a mine, cannot con- 
spire to limit production.” 

The judge goes on to dwell from time to time 
on work with hands. He states that Mr. Debs 
has never worked with his hands. “At any rate 
he hasn’t worked with his hands since I have been 
cognizant of him.” He states further that strikes 
—and apparently this strike—can be seen being 
stirred up by men who are not working with their 
hands. 

The judge seems very Bolshevik, very Sovietty. 
on this point, but much farther to the Left than 
Lenin. The workers who work with their hands, 
who do the real work, should do the managing 
of their own affairs. Why not? Now jailers, for 
instance. Jailers do all the real work of prevent- 
ing criminals from being at large. Why should 
they directly or indirectly employ a lot of jndges 
who know nothing about jailing and who never 
did an honest hour of real jailing in their lives, 
to sit around and act at the headquarters of the 
jail business? Miners, miners working in mines, 
living in their mining towns, should manage the 
composite national affairs of a union of 500,000 
men. Then we would have no unions, Exactly 


“Nobody 


so. 

The judge also dwells much on conspiring. The 
miners’ lawyer opens his mouth to deny that his 
clients are conspiring to stop the Government's 








ly 








November 26, 1919 THE NEW 


railroads. The judge’s indignation is unforced. 
His fist leaps across his desk in the same act with 
his words: 

“ You say that? When they are conspiring for 
the very purpose of stopping the railroads?” 

The miners’ lawyer drags in the fact that back 
of stopping the railroads is the true purpose: the 
improving of hours and wages. I begin to think 
that perhaps he will say something about what 
they actually are, and about what the Government 
has or has not done about them and about what 
the responsibility of the Government may be and 
about what course, if any, was really open to the 
men to get the improvement desired. But he seems 
to be as scantily interested in those things as the 
listening lady in the picture on the wall in front of 
him. He is presently saying something about a 
bridge, and then about another bridge. He is in 
a court of legal equity. But he does say that if 
the operators would consent to negotiate for a 
new contract there would be no strike, and he 
raises his voice, with despair now evident in it, 
to inquire: 

“If the operators refuse to negotiate an agree- 
ment under which coal can be dug, are they con- 
spirators ?”’ 

The judge waves his hand and settles back and 
smiles and says: “Give me one case at a time.” 
The chorus of citizens advances to a titter. The 
judge is soon leaning back on his desk and stop- 
ping the miners’ lawyer again. 

“That’s neither here nor there.” ‘Unless you’re 
particularly anxious to read that case, don’t waste 
your time.” “Now I've told you that I’m going 
to hold the Lever Law valid, so what's the use of 
talking?” “I’ve read the Debs case quite as often 
as you have.” 

His remarks spatter out like a metal spray from 
one of Captain Tetlow’s favorite weapons. One 
feels that inc is venting his own conscience as well 
as his own legal certainty and economic indiffer- 
ence. The miners’ lawyer was to talk forty-five 
minutes. He has talked only a few of those min- 
utes. The rest of them are being spent on col- 
loquies in which he is not only silenced but man- 
gled. He pleads—he really, in the ordinary sense 
of the word, pleads—to be allowed to make an 
argument about the right of the court to issue in- 
junctions in labor disputes. As he stretches out 
his hands they are now shaking. He does not 
seem to be certain that he will make that argu- 
ment. He does not make much of it. The judge 
refuses to listen long to diminishments of the in- 
junctive powers of the courts of the United States 
He manifestly conceives those attempted diminish- 
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ments to be simply silly. He breaks in with. 

“The Constitution puts the ‘judicial power’ into 
the courts. Do you think that Congress, by statute, 
can take it away?” 

I perceive that if this judge is going to be stop- 
ped from issuing injunctions in the field of the 
‘judicial power,’ it will have to be done by two- 
thirds of both houses of Congress and three- 
fourths of the states and then in words that really 
do it. He will scan those words with a devastat- 
ing mind and a fearless will. He comes now to 
saying that will. 

He will issue the mandatory injunction and he 
will do more. I listen to him then with a feeling 
that this judge, a very American person, has sud- 
denly become something else. He will issue the 
injunction, and: 

“If they do not obey it, I will make them.” 

He will make them. He will make them? I 
can understand that he can punish them, he can 
jail them, for not obeying the injunction. But if 
the refuse to obey the injunction, if they refuse to 
sign the order cancelling the strikeorder, how will 
he make them? Will he take a piece of paper and 
take their hands and make them sign? How? This 
seems an Oriental moment, with slaves appearing to 
bastinado Mr. Lewis till he obeys the law. 

It is the end. The Government’s lawyer is look- 
ing at the miners’ lawyer and repressing a smile. 
He brings forward a suggested form of injunction. 
Its details are discussed and arranged. The chorus 
of citizens behind the rail and the public characters 
in front of it begin to buzz a bit. The detendants 
are quiet. The picture on the wall holds me again, 
and it makes me think back to one certain remark 
by this manifestly able and conscientious, even if 
dictatorial and violent, judge. He put it to the 
miners’ lawyer with a contemptuous smile—not 
of contempt for the lawyer, but for the idea the 
lawyer had touched. 

“What did you mean by all that about the Gov- 
ernment not coming into court with clean hands?” 

The miners’ lawyer began a reply. But it did 
not go far, I began to try to finish it to myself. 

I went over the long list of the Government's 
failures, since the armistice, to make the coal in- 
dustry move one inch toward being a national 
service by the operators. I went over the Gov- 
ernment’s failures to make the coal industry a 
national service by or to anybody. I ended triumph- 
antly. 

Under what economic color then can the Gov- 
ernment come into a court of equity to impose 
national service on the employees? 

The argument died within me. In that room 
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the Government could not fail in its economic 
duty. In that room the Government had no 
economic duty to fail in. In that room it was 
simply a political sovereign. In that room its 
economic hands could be as scarlet and its legal 


chands as snow. 

I looked at the listening lady on the wall in 
her gloom, and I looked at the kneeling lady, and 
I gave a name to the kneeling lady. There was 


The Espionage 


Jacob Abrams et al., Plaintiffs in Error 
vs. 
The United States. 


1. 
The Majority Opinion 
Mr. Justice Clarke delivered the opinion of the Court. 


On a single indictment, containing four counts, the five 
plaintiffs in error, hereinafter designated the defendants, 
were convicted of conspiring to violate provisions of the 
Espionage Act of Congress (Sec. 3, Title i, of Act ap- 
proved June 15, 1917, as amended May 16, 1918, 40 Stat. 
553)- 

Each of the first three counts charged the defendants 
with conspiring, when the United States was at war with 
the Imperial Government of Germany, to unlawfully ut- 
ter, print, write and publish: In the first count, “dis- 
loyal, scurrilous and abusive language about the form 
of government of the United States”; in the second 
count, language, “intended to bring the form of 
Government of the United States into contempt, 
scorn, contumely and disrepute”; and in the third 
count, language “intended to incite, provoke and encourage 
resistance to the United States in said war.” ‘The charge 
in the fourth count was that the defendants conspired 
“when the United States was at war with the Imperial 
German Government, . . . unlawfully and wilfully, by 
utterance, writing, printing and publication to urge, in- 


cite and advocate curtailment of production of things and 


products, to wit, ordnance and ammunition, necessary and 
essential to the prosecution of the war.” The offenses 
were charged in the language of the Act of Congress. 

It was charged in each count of the indictment that it 
was a part of the conspiracy that the defendants would 
attempt to accomplish their unlawful purpose by printing, 
writing and distributing in the City of New York many 
copies of a leaflet or circular, printed in the English lan- 
guage, and of another printed in the Yiddish language, 
copies of which, properly identified, were attached to the 
indictment, 

All of the five defendants were born in Russia. ‘They 
were intelligent, had considerable schooling, and at the 
time they were arrested they had lived in the United States 
terms varying from five to ten years, but none of them had 
Four of them testified as 
witnesses in their own behalf and of these, three frankly 


avowed that they were “rebels,” “revolutionists,” “anarch- 


ists,” that they did not believe in government in any form, 


.and they declared that they had no interest whatever in the 


THE NEW REPUBLIC 


November 26, 1919 


light painted streaming across her skirts as she 
knelt. I called her Outdoors. And I gave her 
some advice. She is wasting her time kneeling 
there. She is wasting her time kneeling in letters 
to statesmen dealing in platforms of principles 
purely political. She has to kneel, and rise from 
her knees, in her own economic self in the building 
with a dome at the end of Pennsylvania Avenue. 
WILLIAM Harp. 


Act Interpreted 


Government of the United States. The fourth defendant 
testified that he was a “socialist” and believed in “a proper 
kind of government, not capitalistic,” but in his classifica- 
tion the Government of the United States was “capital- 


istic.” 

It was admitted on the trial that the defendants had 
united to print and distribute the described circulars and 
that five thousand of them had been printed and distribut- 
ed about the 22d day of August, 1918. The group had a 
meeting place in New York City, in rooms rented by de- 
fendant Abrams, under an assumed name, and there the 
subject of printing the circulars was discussed about two 
weeks before the defendants were arrested. The defend- 
ant Abrams, although not a printer, on July 27, 1918, 
purchased the printing outfit with which the circulars 
were printed and installed it in a basement room where 
the work was done at night. The circulars were dis- 
tributed some by throwing them from a window of a 
building where one of the defendants was employed, and 
others secretly, in New York City. 

The defendants pleaded “Not Guilty,” and the case of 
the Government consisted in showing the facts we have 
stated, and in introducing in evidence copies of the two 
printed circulars attached to the indictment, a sheet en- 
titled “Revolutionists Unite for Action,” written by the 
defendant Lipman, and found on him when he was ar- 
rested, and another paper, found at the headquarters of 
the group, and for which Abrams assumed responsibility. 

Thus the conspiracy and the doing of the overt acts 
charged were largely admitted and were fully established. 

On the record thus described it is argued, somewhat 
faintly, that the acts charged against the defendants were 
not unlawful because within the protection of that freedom 
of speech and of the press which is guaranteed by the 
First Amendment of the Constitution of the United States, 
and that the entire Espionage Act is unconstitutional be- 
cause in conflict with that amendment. 

This contention is sufficiently discussed and is definitely 
negative in Schenck v. United States and Baer v. United 
States, 249 U. S. 47; and in Frohwerk v. United States, 
249 U. S. 204. 

The claim chiefly elaborated upon by the defendants in 
the oral argument and in their brief is that there is no 
substantial evidence in the record to support the judg- 
ment upon the verdict of guilty and that the motion of 
the defendants for an instructed verdict in their favor was 
erroneously denied. A question of law is thus presented, 
which calls for an examination of the record, not for the 
purpose of weighing conflicting testimony, but only to 
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determine whether there was some evidence, competent 
and substantial, before the jury, fairly tending to sustain 
the verdict. Troxell, Administrator, v. Delaware, Lack- 
awanna & Western R. R. Co., 227 U. S. 434, 442; Lan- 
caster v. Collins, 115 U. S. 222, 225; Chicago & North 
Western Ry. Co. v. Ohle, 117 U. S. 123, 129. We sna. 
not need to consider the sufficiency, under the rule just 
stated, of the evidence introduced as to all of the counts 
of the indictment, for, since the sentence imposed did not 
exceed that which might lawfully have been imposed under 
any single count, the judgment upon the verdict of the 
jury must be affirmed if the evidence is sufficient to sustain 
any one of the counts. Evans v. United States, 153 U. S. 
608; Claassen v. United States, 142 U. S. 140; Debs v. 
United States, 249 U. S. 211, 216. 

The first of the two articles attached to the indictment 
is conspicuously headed, “The Hypocrisy of the United 
States and her Allies.” After denouncing President Wil- 
son as a hypocrite and a coward because troops were sent 
into Russia, it proceeds to assail our Government in gen- 
eral, saying: 

“His (the President’s) shameful, cowardly silence about 
the intervention in Russia reveals the hypocrisy of the 
plutocratic gang in Washington and vicinity.” 

It continues: 

“He (the President) is too much of a coward to come 
out openly and say: ‘We capitalistic nations cannot afford 
to have a proletarian republic in Russia.’ ” 

Among the capitalistic nations Abrams testified the 
United States was included. 

Growing more inflammatory as it proceeds, the circular 
culminates in: 

“The Russian Revolution cries: Workers of the World! 
Awake! Rise! Put down your enemy and mine!” 

“Yes, friends, there is only one enemy of the workers 
of the world and that is CAPITALISM.” 

This is clearly an appeal to the “workers” of this coun- 
try to arise and put down by force the Government of the 
United States which they characterize as their “hypocrit- 
ical,” “cowardly” and “capitalistic” enemy. 

It concludes: 

“Awake! Awake, you Workers of the World!” 

“REVOLUTIONISTS.” 

The second of the articles was printed in the Yiddish 
language and in the translation is headed, “Workers— 
Wake up?’ After referring to “his Majesty, Mr. Wilson, 
and the rest of the gang; dogs of all colors!” it continues: 

“Workers, Russian emigrants, you who had the least 

belief in the honesty of our Government,” 
which defendants admitted referred to the United States 
Government, 
“must now throw away all confidence, must spit in the 
face of the false, hypocritic, military propaganda which has 
fooled you so relentlessly, calling forth your sympathy, your 
help, to the prosecution of the war.” 

The purpose of this obviously was to persuade the 
persons to whom it was addressed to turn a deaf ear to 
Patriotic appeals in behalf of the Government of the 
United States, and to cease to render it assistance in the 
prosecution of the war. 

It goes on: 

“With the money which you have loaned, or are going 
to loan them, they will make bullets not only for the Ger- 
mans, but also for the Workers Soviets of Russia. Work- 
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ers in the ammunition factories, You are producing bullets, 
bayonts, cannon, to murder not only the Germans, but 
also your dearest, best, who are in Russia and are fighting 
for freedom.” 

It will not do to say, as is now argued, that the only 
intent of these defendants was to prevent injury to the 
Russian cause. Men must be held to have intended, and to 
be accountable for, the effects which their acts were likely 
to produce. Even if their primary purpose and intent was 
to aid the cause of the Russian Revolution, the plan of ac- 
tion which they adopted necessarily involved, before it 
could be realized, defeat of the war program of the United 
States, for the obvious effect of this appeal, if it should be- 
come effective, as they hoped it might, would be to per- 
suade persons of character such as those whom they re- 
garded themselves as addressing, not to aid Government 
loans and not to work in ammunition factories, where their 
work would produce “bullets, bayonets, cannon” and other 
munitions of war, the use of which would cause the “mur- 
der” of Germans and Russians. 


Again, the spirit becomes more bitter as it proceeds to 
declare that 

“America and her Allies have betrayed (the Workers.) 
Their robberish aims are clear to all men. The destruc- 
tion of the Russian Revolution, that is the politics of the 
march to Russia. 

“Workers, our reply to the barbaric intervention has to 
be a general strike! An open challenge only will let the 
government know that not only the Russian Worker fights 
for freedom, but also here in America lives the spirit of 
Revolution.” 

This is not an attempt to bring about a change of ad- 
ministration by candid discussion, for no matter what may 
have incited the outbreak on the part of the defendant 
anarchists, the manifest purpose of such a publication was 
to create an attempt to defeat the war plans of the Gov- 
ernment of the United States, by bringing upon the coun- 
try the paralysis of a general strike, thereby arresting the 
production of all munitions and other things essential to 
the conduct of the war. 

This purpose is emphasized in the next paragraph, which 
reads: 


“Do not let the Government scare you with their wild 
punishment in prisons, hanging and shooting. We must 
not and will not betray the splendid fighters of Russia. 
Workers, up to fight.” 

After more of the same kind, the circular concludes: 


“Woe unto those who will be in the way of progress. 
Let solidarity live!” 


It is signed, “The Rebels.” 


That the interpretation we have put upon these ar- 
ticles, circulated in the greatest port of our land, from 
which great numbers of soldiers were at the time taking 
ship daily, and in which great quantities of war supplies 
of every kind were at the time being manufactured for 
transportation overseas, is not only the fair interpretation 
of them, but that it is the meaning which their authors 
consciously intended should be conveyed by them to others 
is further shown by the additional writings found in the 
meeting place of the defendant group and on the person of 
one of them. One of these circulars is headed: “Revolu- 
tionists! Unite for Action!” 


After denouncing the President as “Our Kaiser” and 
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the hypocrisy of the United States and her Allies, this 
article concludes: 

“Socialists, Anarchists, Industrial Workers of the 
World, Socialists, Labor party men and other revolu- 
tionary organizations Unite for action and let us save the 
Workers’ Republic of Russia! 


“Know you lovers of freedom that in order to save the 
Russian revolution, we must keep the armies of the allied 
countries busy at home.” 


Thus was again avowed the purpose to throw the coun- 
try into a state of revolution if possible and to thereby 
frustrate the military program “of the Government. 


The remaining article, after denouncing the President 
for what is characterized as hostility to the Russian revolu- 
tion, continues: 

“We, the toilers of America, who believe in real liberty, 
shall pledge ourselves, in case the United States will par- 
ticipate in that bloody conspiracy against Russia, to create 
so great a disturbance that autocrats of America shall be 
compelled to keep their armies at home, and not be able 
to spare any for Russia.” 

It concludes with this definite threat of armed rebellion: 

“If they will use arms against the Russian people to en- 
force their standard of order, so will we use arms, and 
they shall never see the ruin of the Russian Revolution.” 

These excerpts sufficiently show, that while the im- 
mediate occasion for this particular outbreak of lawlessness, 
on the part of the defendant alien anarchists, may have 
been resentment caused by our Government sending troops 
into Russia as a strategic operation against the Germans 
on the eastern battle front, yet the plain purpose of their 
propaganda was to excite, at the supreme crisis of the 
war, disaffection, sedition, riots, and, as they hoped, revolu- 
tion, in this country for the purpose of embarrassing and 
if possible defeating the military plans of the Government 
in Europe. A technical disi{nction may perhaps be taken 
between disloyal and abusive language applied to the form 
of our government or language intended to bring the form 
of our government into contempt and disrepute, and lan- 
guage of like character and intended to produce like re- 
sults directed against the President and Congress, the 
agencies through which that form of government must 
function in time of war. But it is not necessary to a de- 
cision of this case to consider whether such distinction is 
vital or merely formal, for the language of these circulars 
was obviously intended to provoke and to encourage resist- 
ance to the United States in the war, as the third count 
runs, and, the defendants, in terms, plainly urged and 
advocated a resort to a general strike of workers in am- 
munition factories for the purpose of curtailing the pro- 
duction of ordnance and munitions necessary and essential 
to the prosecution of the war as is charged in the fourth 
count. Thus it is clear not only that some evidence but 
that much persuasive evidence was before the jury tending 
to prove that the defendants were guilty as charged in 


-both the third and fourth counts of the indictment and 


under the long established rule of law hereinbefore stated 
the judgment of the District Court must be 


A true copy. Affirmed. 


Test: 


November 10, 1919. 
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IL. 
The Minority Opinion 
Mr. Justice Holmes, dissenting. 

This indictment is founded wholly upon the publica- 
tion of two leaflets which I shall describe in a moment, 
The first count charges a conspiracy pending the war with 
Germany to publish abusive language about the form of 
government of the United States, laying the preparation 
and publishing of the first leaflet as overt acts. The second 
count charges a conspiracy pending the war to publish 
language intended to bring the form of government into 
contempt, laying the preparation and publishing of the 
two leaflets as overt acts. The third count alleges a con- 
spiracy to encourage resistance to the United States in the 
same war and to attempt to effectuate the purpose by 
publishing the same leaflets. The fourth count lays a 
conspiracy to incite curtailment of production of things 
necessary to the prosecution of the war and to attempt 
to accomplish it by publishing the second leaflet to whic. 
I have referred. 

The first of these leaflets says that the President’s cow- 
ardly silence about the intervention in Russia reveals the 
hypocrisy of the plutocratic gang in Washington. It in- 
timates that “German militarism combined with Allied 
capitalism to crush the Russian revolution”—goes on that 
the tyrants of the world fight each other until they see a 
common enemy—working class enlightenment—when they 
combine to crush it; and that now militarism and capital- 
ism combined, though not openly, to crush the Russian 
revolution. It says that there is only one enemy of the 
workers of the world and that is capitalism; that it is a 
crime for workers of America, to fight the workers’ re- 
public of Russia, and ends “Awake! Awake, you workers 
of the world! Revolutionists.” A note adds, “It is absurd 
to cali us pro-German. We hate and despise German 
militarism more than do you hypocritical tyrants. We 
have more reason for denouncing German militatism than 
has the coward of the White House.” 

The other leaflet, headed “Workers, Wake Up,” with 
abusive language says that America, together with the 
Allies, will march for Russia to help the Czecko-Slovaks 
in their struggle against the Bolsheviki, and that this time 
the hypocrites shall not fool the Russian emigrants and 
friends of Russia in America. It tells the Russian em- 
igrants that they now must spit in the face of the false 
military propaganda by which their sympathy and help to 
the prosecution of the war have been called forth and says 
that with the money they have lent or are going to lend, 
“they will make bullets not only for the Germans, but 
also for the worker soviets of Russia,” and further, “Work- 
ers in the ammunition factories, you are producing bullets, 
bayonets, cannon to murder not only the Germans, but 
also your dearest, best, who are in Russia fighting for 
freedom.” It then appeals to the same Russian emigrants 
at some length not to consent to the “inquisitionary expe- 
dition in Russia,” and says that the destruction of the Rus- 
sian revolution is “the politics of the march on Russia.” 
The leaflet winds up by saying, “Workers, our reply to 
this barbaric intervention has to be a general strike!” and 
after a few words on the spirit of revolution, exhorta- 
tions not to be afraid, and some usual tall talk ends 
“Woe unto those who will be in the way of progress. Let 
solidarity live! The Rebels.” 

No argument seems to me necessary to show that these 
pronunciamentos in no way attack the form of government 
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of the United States, or that they do not support either of 
the first two counts. What little I have to say about the 
third count may be postponed until I have considered the 
fourth. With regard to that it seems too plain to be 
denied that the suggestion to workers in the ammuni- 
tion factories that they are producing bullets to murder 
their dearest, and the further advocacy of a general strike, 
both in the second leaflet, do urge curtailment of produc- 
tion of things necessary to the prosecution of the war with- 
in the meaning of the Act of May 16, 1918, c. 75, 40 
Stat. 553, amending §3 of the earlier Act of 1917. But 
to make the conduct criminal that statute requires that it 
should be “with intent by such curtailment to cripple or 
hinder the United States in the prosecution of the war.” 
It seems to me that no such intent is proved. 

I am aware, of course, that the word, intent, as vaguely 
used in ordinary legal discussion means no more than 
knowledge at the time of the act that the consequences 
said to be intended will ensue. Even less than that will 
watisfy the general principle of civil and criminal liability. 
A man may have to pay damages, may be sent to prison, 
at common law might be hanged, if at the time of his act 
he knew facts from which common experience showed that 
the consequences would follow whether he individually 
could foresee them or not. But, when words are used 
exactly, a deed is not done with intent to produce a con- 
sequence unless that consequence is the aim of the deed. 
It may be obvious, and obvious to the actor, that the con- 
sequence will follow, and he may be liable for it even if 
he regrets it, but he does not do the act with intent to 
produce it unless the aim to produce it is the proximate 
motive of the specific act, although there may be some 
‘deeper motive behind. 

It seems to me that this statute must be taken to use 
‘its words in a strict and accurate sense. They would be 
absurd in any other. A patriot might think that we were 
‘wasting money on aeroplanes, or making more cannon of 
a certain kind than we needed, and might advocate cur- 
tailment with success, yet even if it turned out that the 
curtailment hindered the United States in the prosecution 
of the war, no one would hold such conduct a crime. I 
admit that my illustration does not answer all that might 
be said, but it is enough to show what I think and to let 
‘me pass to a more important aspect of the case. I refer 
to the First Amendment to the Constitution that Congress 
shall make no law abridging the freedom of speech. 

I never have seen any reason to doubt that the questions 
of law that alone were before this Court in the cases of 
Schenck, Frohwerk and Debs, 249 U. S. 47; 121; 129, 
were rightly decided. I do not doubt for a moment that 
by the same reasoning that would justify punishing per- 
suasion to murder, the United States constitutionally may 
punish speech that produces a clear and imminent danger 
that it will bring about forthwith certain substantive evils 
that the United States constitutionally may seek to pre- 
vent. The power undoubtedly is greater in time of war 
than in time of peace because war opens dangers that do 
not exist at other times. 

But as against dangers peculiar to war, as against others, 
the principle of the right to free speech is always the same. 
It is orly the present danger of immediate evil or an in- 
tent to bring it about that warrants Congress in setting 
a limit to the expression of opinion where private rights 
are not concerned. Congress certainly cannot forbid all 
effort to change the mind of the country. Now nobody 
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can suppose that the surreptitious publishing of a silly 
leaflet by an unknown man, without more, would present 
any immediate danger that its opinions would hinder the 
success of the government arms or have any appreciable 
tendency to do so. Publishing those- opinions for the very 
purpose of obstructing, however, might indicate a greater 
danger and at any rate would have the quality of an at- 
tempt. So I assume that the seeond leaflet if published 
for the purposes alleged in the fourth count might be 
punishable. But it seems pretty clear to me that nothing 
less than that would bring these papers within the scope 
of this law. An actual intent in the sense that I have 
explained is necessary to constitute an attempt, where a 
further act of the same individual is required to complete 
the substantive crime, for reasons given in Swift & Co., 
v. United States, 196 U. S. 375, 396. It is necessary 
where the success of the attempt depends upon others be- 
cause if that intent is not present the actor’s aim may be 
accomplished without bringing about the evils sought to 
be checked. An intent to prevent interference with the 
revolution in Russia might have been satisfied without any 
hindrance to carrying on the war in which we were en- 
gaged. 

I do not see how anyone can find the intent required 
by the statute in any of the defendant’s words. The sec- 
ond leaflet is the only one that affords even a foundation 
for the charge, and there, without invoking the hatred of 
German militarism expressed in the former one, it is evident 
from the beginning to the end that the only object of 
the paper is to help Russia and stop American intervention 
there against the popular government—not to impede the 
United States in the war that it was carrying on. To 
say that two phrases taken literally might import a sug- 
gestion of conduct that would have interference with the 
war as an indirect and probably undesired effect seems to 
me by no means enough to show an attempt to produce 
that effect. 

I return for a moment to the third count. That charges 
an intent to provoke resistance to the United States in its 
war with Germany. Taking the clause in the statute that 
deals with that in connection with the other elaborate 
provisions of the Act, I think that resistance to the United 
States means some forcible act of opposition to some pro- 
ceeding of the United States in pursuance of the war. I 
think the intent must be the specific intent that I have 
described and for the reasons that I have given I think 
that no such intent was proved or existed in fact. I also 
think that there is no hint at resistance to the United 
States as I construe the phrase. 

In this case sentences of twenty years imprisonment have 
been imposed for the publishing of two leaflets that | 
believe the defendants had as much right to publish as the 
Government has to publish the Constitution of the United 
States now vainly invoked by them. Even if I am tech- 
nically wrong and. enough can be squeezed from these 
poor and puny anonymities to turn the color of legal 
litmus paper; I will add, even if what I think the neces- 
sary intent were shown; the most nominal punishment 
seems to me all that possibly could be inflicted, unless the 
defendants are to be made to suffer not for what the 
indictment alleges, but for the creed that they avow— 
a creed that I believe to be the creed of ignorance and 
immaturity when honestly held, as I see no reason to 
doubt that it was held here, but which, although made 
the subject of examination at the trial, no one has a right 
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to consider in dealing with the charges before the Court. 

Persecution for the expression of opinions seems to me 
perfectly logical. If you have no doubt of your premises 
or your power and want a certain result with all your heart 
you naturally express your wishes in law and sweep away 
all opposition. ‘To allow opposition by speech seems to 
indicate that you think the speech impotent, as when a 
man says that he has squared the circle, or that you do 
not care whole heartedly for the result, or that you doubt 
either your power or your premises. But when men have 
realized that time has upset many fighting faiths, they 
may come to believe even more than they believe the very 
foundations of their own conduct that the ultimate good 
desired is better reached by free trade in ideas—that the 
best test of truth is the power of the thought to get itself 
accepted in the competition of the market, and that truth 
is the only ground upon which their wishes safely can be 
carried out. That at any rate is the theory of our Con- 
stitution. It is an experiment, as all life is an experiment. 
Every year, if not every day, we have to wager our salva- 
tion upon some prophecy based upon imperfect knowledge. 
While that experiment is part of our system I think that 
we should beeternally vigilant against attempts to check 
the expression of opinions that we loathe and believe to 
be fraught with death unless they so imminently threaten 
immediate interference with the lawful and pressing pur- 
poses of the law that an immediate check is required 
to save the country. I wholly disagree with the arguments 
of the Government that the First Amendment left the 
common law as to seditious libel in force. History seems 
to me against the notion. I had conceived that the 
United States through many years had shown its repentance 
for the Sedition act of 1798, by repaying fines that it im- 
posed. Only the emergency that makes it immediately 
dangerous to leave the correction of evil counsels to time 
warrants making any exception to the sweeping command, 
“Congress shall make no law abridging the freedom of 
speech.” Ofcourse, I am speaking only of expressions of 
opinion and exhortations, which were all that were ut- 
tered here. In their conviction upon this indictment the 
defendants suffered a great wrong. Mr. Justice Brandeis 
concurs in this opinion. 


CORRESPONDENCE 
War 


S IR: Let me say Amen to the last two paragraphs of 

William O. P. Morgan’s article in the October 1st 
issue. I am one of many thousands of the A. E. F. who 
share Morgan’s disillusion and anger. A fraction of the 
incalculable price that was paid for a new dispensation and 
diverted to imperial gain by the cynical minority was paid 
in my wards from September 1917 to November 11th, 1918. 
During those fourteen months of hospital work in French 
and American base hospitals and at the front in Mobile 
Hospital 39 it often seemed to me that the agony of one 
gunshot wound were too high a price to pay for paradise. 
But I charged the sum of this grievous suffering to the 
parturition of a new order. All this will be redeemed in 
time, I told myself. 

At eleven o'clock on the eleventh of November last I 
stood on a hillside near Chaillon-en-Woevre listening to the 
diminuendo of the barrage. As the minute hand of my 
Ingersoll crept past the hour the scattering of éclats broke 
down into voluble silence and the impulse was strong to go 
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down on my knees and thank God. That evening the boys 
in my tent smuggled in a demijohn of vin rouge. They 
were my good friends and I had always drunk my share 
with them, but that night I had to shirk. I was suddenly 
heavy with the memory of all the deaths and all the suffer- 
ing I had witnessed through those long months. I could 
not forget the price that had been paid for victory. 

The severest experience of the war has been the post-war 
disillusion. Day by day, in the midst of complacency, see- 
ing the treasury of blood and agony expended for a new 
imperial order in Europe, the gratitude and the hope of 
Armistice Day have died a slow death. Toupinyé’s huge 
wound—his entire rump was blown off in a mine explosion 
at Verdun, the flesh was raw after six months and he was 
paralyzed from the waist down—has bought a hectare of 
Ukrainian Galicia for the new Polish Empire perhaps. 
Margouille’s shrapnel wounds in the face and the left knee 
have purchased land in Bessarabia for the Rumanian goy- 
erning minority. Little Jo Johnson’s gas gangrene wound 
in the forearm—you could see through from anterior to 
exterior aspect, so large was the debridgement of muscle 
tissue—has bought a few bushels of Saar coal for the French 
haute-bourgeoisie, and William Smotherman’s unspeakable 
agony—he had to be chloroformed whenever his compound 
comminuted fracture of the femur was dressed and even 
then screamed like a tortured animal—is so much smal! 
change to buy ammunition for a monarchist adventurer in 
Siberia or in the Ukraine. 

But these men and their millions of companions in tor- 
ment may have been duped once too often. “This is the 
last war I will ever enter,” says Morgan. Amen! And | 
would change his text without perhaps changing his mean- 
ing :—“There is only one other war that I shall ever enter.” 

Epwarp TowNnsEND Boortn. 

Winter Haven, Florida. 


The Carnegie Foundation 


IR: In most of the recent discussions of the Carnezie 
Foundation for Teaching, it has been asserted that the 
Trustees of the Foundation were much at fault in not 
foreseeing that an endowment of ten or fifteen millions 
would fall short of supporting their ambitious plans. 

As an original member of the Board, I feel impelled to 
say that this criticism is quite unjust. I was one of several 
who at the time took this problem to Mr. Carnegie. He 
assured me, as he assured others, that we need not worry 
over this, as the sum he hoped to leave for public use would 
be wholly adequate to meet any such demand. And this is, 
apparently, in fact, the case. The interest on the amounts 
devoted to the general endowment intended primarily to 
support the various institutions and foundations bearing his 
name is apparently wholly adequate to continue them al! 
on the basis on which they started. 

I may further add, that the plea of inadequate funds has 
not been made, so far as I know by the Trustees of the 
Foundation. The reasons assigned for the change in method 
and scope are not financial. Moreover, if funds for pen- 
sion purpose were inadequate it would have been quite pos- 
sible to continue the system after excluding from its benefits 
institutions having, for example, an income of more than a 
million dollars. The value of the pension system could 
have been secured to the colleges, the professors in which 
institutions have especially suffered from the inadequacy 
of endowments to meet the demands made upon them. 

Davi Starr Jorpan. 

Leland Stanford University, California. 
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THE BOOKFELLOWS 


Are publishing “Chronicles of Bagdad: an 
Oriental Fantasy,"’ by Abdu’l Hassan, in six- 
teen-page parte—first part out Oct. 25th. 
One copy free to each member. This book is 
typographically perfect, a delight to collectors, 
and obtainable only through membership in 
THE BOOKFELLOWS. Many other bookly 
joys in prospect. Join now. One dollar per 
annum. Flora Warren Seymour, Clerk, 5320 
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Whatever book you want 


Hiewanthy> 


has it, or will get it. 


We buy old, rare books, and sets of books 


NEW YORK and PHILADELPHIA 






































TO SUBSCRIBERS 
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HE mechanical cost of filling subscriptions has 
ig almost doubled in the past two years. And 
is still going up. In order to bring it down, 
The New Republic henceforth will adopt the cur- 
rent practice among publishers of not sending for- 
mal acknowledgements of remittances. For exam- 
ple, when you renew your subscription, you will no 
longer receive a post card stating that your check 
actually came. Instead, the wrapper on the second 
issue following the receipt of your renewal will 
bear a new expiration date, thus automatically in- 
forming you that your remittance was received and 
your subscription extended. If you are subscribing 
for the first time the receipt of copies and the ex- 
piration date on the wrapper will be our acknow- 
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HISTORY OF THE WORLD WAR 


By FRANCIS A. MARCH, Ph.D. 

With an Introduction by GENERAL P. C. MARCH, Chief of Staff, U. S. Army. 
Containing Terms of the Treaty of Peace and the League of Nations Covenant 
OVER 800,000 OF THIS REMARKABLE BOOK SOLD 

A complete and authentic narrative, illustrated with official war pictures of 
the American, Canadian, British, French and Italian Governments. This book 
comprises 800 octavo pages (size 6 7-8 x 9% inches), over 200 illustrations, in- 


cluding portraits, maps, 


etc. 
Bound in Rich Biue Cloth, with title stamped on side and back In gold..Net $3.25 





Broadens the Mind and Stirs the 
Ambitions 
The WONDER BOOK of Knowledge 
For Young and Old 

Compiled and Edited by Henry C, Hill 
What makes a chimney smoke? 

Why do some of us have freckles? 

Why do we get hungry? 

What makes our teeth chatter? 

What causes a lump in a person’s 
throat? 

The marvels of modern industry and 
invention; the interesting story of com- 
mon things; the mysterious processes 
of nature simply explained. 

608 pages. Oct. 700 Illustrations. $2.50 





“More a Fascinating Than 
tion’ 


FAMOUS MYSTERIES 
By Joha Elfreth Watkins 

Curious and Fantastic Riddles of 
Human Life that have never been solv- 
ed. To those who love mystery the 
stories in this volume will prove a 
treat. 
12mo. Iitlustrated. Cloth....Net $1.50 








“Bathed in the light of a splendid fight 
And blotched with their blood’s own 


red. 

TRENCH BALLADS and Other Verses 
By Erwin Clarkson Garrett, 
Author of “Army Ballads” 

These poems, with few exceptions, 
were all written in France, scribbled 
on odd pieces of paper by the author 
while in the trenches. 

12mo. Cloth, glit top......... Net $1.40 





The Best Gift Books for Wide-A-Wake 
Girls 


MARY FRANCES STORY-INSTRUC- 
Ti BOOKS 


ON 
For Teaching Useful Things in an 
Entertaining Way 





By Jane Eayre Fryer 
THE MARY FRANCES 
SEWING BOOK 
In a quaint and delightful story the 
“Thimble People’ teach the reader to 
sew. 320 pages. Cloth. [Illustrations 
in colors. Price@.......ssceces Net $2.00 


THE MARY FRANCES 
HOUSEKEEPER 

Household dutiesand management are 
woven in the story, so that the reader 
learns how to dust, sweep, iron, make 
beds, polish silver, use stencils, and as- 
sume the duties of hostess or guest. 
280 Cloth. Illustrations in col- 
ors. Doecece gcaccehetenete Net $2.00 
THE MARY FRANCES COOK BOOK 

The Pots and Pans—The Kitchen 
People—teach the young reader how to 
cook. Cloth. 176 pages. Illustrations 
in colors. Prie®......ccscccoe Net $2. 
THE MARY FRANCES KNITTING 
AND CROCHETING BOOK 
actually teaches children the details of 
all the new and interesting stitches and 
how to knit and crochet all kinds of 
garments and other articles of novel 
and timely use. 270 pages. Cloth. Il- 
ustrations in colors. Price..Net $2.00 
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Italian Lessons 


Private or Class Work 
Day or Evening Hours 


Address: 
MRS. MARIE CAVINATO 
4 West 105th St. 
NEW YORK CITY 











rNQOI TEAYTON 

(KNOW THYSELF) 

YOU who know Greek do not nee 
a translation of its symbols to under. 
stand this famous Greek maxim. |, 
application to you is a challenge t 
be met and measured by yow 
eagerness to learn of the mysteria 
and beauties of life, as well as iy 
lurking dangers. 

The heart of the world has alread, 
been broken by ignorance on such 
fundamental problems of society » 
sex hygiene and sex ethics, social 
diseases, birth control, and our mar. 
riage system. We are now striving 
to dispel sexual ignorance and 
brighten lives. Authoritative, scien. 
tific, and illuminating exposition o/ 
great vital truths and mysteries 
hitherto seldom discussed, can be 
found in the following books by 
William J. Robinson, M.D., Editor 
of the American Journal of Urology 
an Sexology: 





Woman: Her Sex and Love 


Ife $3 
Sex Knowledge for Men 2. 
Never Told Tales 1 
Birth Control: An Argument 1 
Sexual Problems of Today 2 





Every young man and woman, every 
newly married couple, and every 
parent should read these practical 
books; any of which will be sent post 
free by the Publishers. It Is advised 
that “Woman” (400 pp., ius.) be 
read first. 


CRITIC & GUIDE CO. 
12 Mt. Morris Park New York 


People’s School of Philosophy 


Affiliated with The People’s Institute, 
70 Fifth Avenue. 

of The University of Pennsylvania, in 
course on Bconomics, will lecture on 

“internationalism Versus Balance 
Power; What is Balance of Powe 
What Does it Balance or What Ds 
it Upset?” 

Manhattan Trade School Auditorlu 
East 22nd Street and Lexington Ave 


MONDAY, DECEMBER Ist, 8.15 P. 














Morris L. Cooke Boyd Fisher 
H. K,. Hathaway 
Keppele Hall John H. Williams 


MANAGEMENT 
CONSULTING ENGINEERS 


Finance Buliding Phitadelphia 


THE PEOPLES INSTITUTE FOR 
in the Great Hall of Cooper Union. 
Admisson Free. 


FRIDAY, NOVEMBER 28th, at 8 P. 
EVERETT DEAN MARTIN 

“Religious Teachers in Search of an Id 
Society—The Social Teaching of 
Ancient Prophets.” 

TUESDAY, DECEMBER 2nd, at 8 P. 

STEPHEN GRAHAM 

“What a British Soldier Thinks of 

Prospects of the Worlds Unity.” 








TRAINED NURSE wants position it 
private house or institution wit) 
children of any age. Babies or those 
needing special mental or physic® 
care preferred. Massage. nus 
recommendations, 

Address Manchester, Vermont—3%. 








